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costs to recover the same,«-« Guarantee,— Article 2016 of 
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Ship master notwithstanding of Clause ''weight and oon« 
tents unknown" in Bill of lading • . • • ••••«• 68 

In damages for maKcious arrest by a Station Master, — Mean- 
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. of payment)— Currency of Mauritius,— ^ect of Royal 
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pressed in Sterling in force on 1st January 1877. • «•• • 88 
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Acceptane^ of the Bill in Mauritius,— Seat of obligation, 
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Do. •••••• In payment of Bilk 6f lading expyessed in francs,-^ Value of 
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nis,-^ITsage of Trade,— -Proof of knowledge of it by the 
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and chattels of a shipowner for damages, for non deli* 
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255 of Penal Code, — Power of Magistrate to inflict both 
imprisonment and finci— Article 8 of Ordinance 11 of 
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Ji,ysv ....•• Judiciaire,— Compensation,— Action for goods sold and deli- 
vered,— Articles 1291 Sf 1356 of Civil Code ^ , 
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in Mauritius, — Seat of obligation,— 'What law to be 
applied, — Ro^al Proclamation of 12th August 1876,— 
Value of Rupees •••• «••«•• 

Of Lading expressed in francs,— Value of the Rupee,— Order 
in Council of ISth August 1876, — Execution of contract 
—Lex Loci Solutionis,— Usage of trade,— Proof of 
knowledge of it by the parties,-^Time during which 
such usage has existed . •••••• 
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and 2 of Ordinance 7 of 1871 •••«.. ...... 


68 


76 


109 
77 


1 

25 

64 

6 

32 

122 

132 

188 




Fraude 


•••••• 


A la loi, — Action in cancellation of certain sales on the 
ground Qf simulation, — Contre lettre,— Loss of the same, 
—Parole evidence, — Article 1848 of Civil Code ...,•. 


122 


isi9\- 


ALPHÂBErrCÂL LIST OF MATTERS 


i t 


P»ge 


JUBI0DIQXIOK 

Do. 


Do- 


JfTPOMENT 


Do. 


#«•§•• 


• ••#•• 


•••••• 


• •»• • ■ 


9 • • •• • 


) 

Of Qistrifit Magistiate» — Title of respondents,— Value of 
matter at issue. . . . • • •••••• •••••• 

Of Bail Court»— Value of matter at issue^-^Interest of 
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Boutais Dupont • • 

Brëard & wife ats Toussaint 

do. do. aU do. 
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Oapeyron & Delange (Us Wonglyke. • 

dow do. ats do. 
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Collard eUs Brooks 
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Docinthe &.anor. ats Vydelingpm. • • 


E 


Edoo & anor. ats Gopaul & anor, 

do» • ats do. 
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BAIL COURT 


• « 


Appeal from conviction of District Ma- 
gistrate, — Charge of Embezzlbmext, — 
Article 883 of Penal Code. 

Held that, after a careful examination of the 
facta of this case and of the law bearing 
upon them, neither the facts alleged in the 
information nor those proved to the Magis' 
irate amounted to a contract of mandat or 
dépôt, the fraudxdent violation of which 
would constitute the offence of embezzlement ; 

That ii was not necessary thai the different 
elements which constitute the offence of em- 
bezzlement should be mentioned in the judg^ 
ment of the District Magistrate^ but tliat 
they must be found in the information and 
in the evidence ; 

That as these elements were not to be found in 
the Record of this case, the Court could 
not otherwise consider thai the fraxtdulent 
act which the Magistrate wislied to punish 
was rwt the offence of embezzlement des- 
cribed by Article 333 of the Penal Code. 

The Court accordingly quashed tJie conviction 
of the District Magistrate without costs. 


PAINTER,— Appellant 


versus 


THE QUEEN,— Respondeat 


Before 

His Honor E. J. Leclézio,— Acting Second 

Puisne Judge 


L. A. Thtbaud, — Of Counsel for Appellant 
H. Thatcher,— Attorney for the same 

L. Cox, Acting Substitute Procureur General 

Of Counsel for Respondent 
J. BoucHBT, — Attorney for the same 

2lst January 1879 

This is an appeal from a conviction of a 
District Magistrate sentencing the Appellant 
to two months' imprisonment for embezzle^ 
ment. 

According to the information in the Be- 
cord, one Jules Oautier charged one Henry 
Painter with having on the 18th April 1878, 
in the latter's house, in Port Lonis, em- 
bezzled a bill or promissory note, signed by 


2 


DECISIONS OF THE COURTS OF MAURITIUS 


[1879 


Painter and wife and of which Gautier was 
the bearer, and which, after having been 
acquitted for the balance remaining due upon 
it "was delivered on the said day to the 
'' said accused in pursuance of a trust with the 
" condition that the same be returned or used 
" for a special purpose, to wit : it having 
" been previously agreed between him, the 
*' said Gautier, and the said Painter, that the 
" said Painter would on the day aforesaid, 
'' pay the balance which remained due upon 
'' the said bill or promissory note in principal 
*' only, the said Gautier entered the said 
'* Painter's house for the purpose of receiving 
** such payment. Whereupon the said Painter 
'* said to the said Gautier, that he the said 
" Painter was ready to pay him the said 
*' Gautier, and asked him the said Gautier, 
" to write an acquittance in due form across 
^' the said bill or promissory note, and the 
" said Gautier having written such acquit- 
^^ tance, handed over the said bill or promis- 
" sory note to the said Painter, it being well 
*' understood that the ink of the said acquit- 
'^ tance should be dried, and the said bill 
'^ after the ink dried, should be returned to 
'' the said Gautier, if the aforesaid balance 
'' was not paid, and the said Gautier avers 
'* that neither the said balance was paid nor 
'* the bill was returned to him, and therefore 
'^ that the said Painter has embezzled the sum 
'* as aforesaid of the said Jules Gautier." 

Gautier in his evidence before the Magis- 
trate thus describes what took place in Pain- 
ter's house : ** I did go at 4.30 p. m. and 
" having found Painter at home, I acquitted 
'' the promissory note and handed it over to 
'' him, he went out a moment and put some 
'' dust over my writing and signature and 
** then passed into an inner apartment. I 
" heard the noise of drawers being opened 
'* and locked again, I thought he was getting 
" the money to pay me with, but presently 
'* he came to me and said quietly : Well, Mr 
Gautier, I am satisfied — I have your note 
acquitted, you have been paid and it is all 
" right. What do you mean, I exclaimed, 
" are you going to rob me of my money in 
" that way, give me back my note, you thief, 
'* you swindler. He cooly answered he would 
" not return it. I, at once, went to the 
" nearest Police Station and stated what had 
" occurred between us." 

The principal reason of appeal argued 
before me is worded in these terms : *' Be- 
cause the Plaintiff in the Court below in 
his information, alleged that the embezzle- 
^' ment had been committed through the 
** violation by Appellant of a mandat (trust) 
** and Jlhere was no evidence whatsoever ad- 
*^ duoed ta the Magistrate of any such con- 
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" tract of mandat trust, having ever existed 
'* between Plaintiff in the Court below and 
" the Appellant." 

« 

The learned Substitute argued that the 
word used in the information *' trust " would 
apply as well to dépôt as to mandat, that the 
contract resulting from the facts proved, is 
either a dépôt or a mandat. That the text 
of the Penal Code which is to be followed is 
the French text, and altho* in the English 
text the word trust seems to be the correspon- 
ding translation of the word mandat in Art, 
383 of the Penal Code, the Court cannot be 
bound by translations more or less correct, 
that at all events it is not because a wrong 
name has been given to a contract in the in* 
formation that a guilty party should escape. 

To this Thibaud, for Appellant, replied 
that the evidence did not show any more a 
contract of dépôt than one of mandat, and 
that the facts proved, if complainant was to 
be believed, although very reprehensible, did 
not amount to an offence of embezzlement 
such as it is contemplated by our Criminal 
Law. 

There is no doubt that the Court must be 
satisfied that the elements which constitute 
the offence called ** embezzlement," such as is 
described by the first paragraph of Art. 3S3 
of our Penal Code, have been clearly esta- 
blished. The property embezzled must be 
shown to have been handed over ** à titre de 
louage, de dépôt, de mandat, ou pour un 
travail salarié." There is not in law any 
embezzlement or '* abus de confiance " unless 
the property has been entrusted in pursuance 
of one of these contracts or agreements, tacit 
or express. Can it be said, (admitting, as the 
Magistrate did, the facts related by Gautier 
as true) that the bill after having been ac- 
quitted, was entrusted to Painter in pur- 
suance of a mandat or of a dépôt. It was 
argued that the mandat consisted in entrust- 
ing Painter with the care of putting some 
dust on the writing and signature of Gautier 
to dry the ink, but this was not very strongly 
insisted upon, and the learned Substitute pre- 
ferred to lay greater stress upon the tacit 
agreement that must have existed between 
the parties, according to which the bill was 
to be returned to Gautier if the money was 
not paid, and he said that the handing over 
of the bill in presence of this tacit under- 
standing amounted to a contract of dépôts 


• • 


After serious examination of the facts of 
this case and of the law bearing upon them, 
I have come to the conclusion that neither 
the facts alleged in the information nor those 
proved to the Magistrate amount to a ** con- 
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tract of mandat or of depot/' the fraudulent 
Tiolation of which would constitute the offence 
of embezzlement. Dalloz Vo, Ahus de con- 
fiance, No. 6 says : *^ On ne doit pas perdre 
•* de vue dans l'application de l'Article 408 
" (which is our Article 333) la disposition de 
" l'Article 1915 du Code Civil qui définit le 
" dépôt un acte par lequel on reçoit la chose 
*' d'autrui, à la charge de la garder et de la 
restituer en nature. Aussi a-t-il été jugé 
qu'il ne peut y avoir dépôt dans le sens 
" légal de ce mot, que lorsque la garde et la 
*' conservation de la chose qui eu est l'objet 
*' ont été le but piincipal et détenninant de 
" la tradition &c." See also F. Mie, under 
Article 408 No. 2067. 

When Gautier, after having acquitted the 
bill, gave it to Painter, the latter received it 
not for the purpose of keepiiig it for Gautier 
and returning it to him, but as voucher of 
the acquittance in exchange of which he was 
to pay the balance duo by him upon the 
bill. There is no doubt that if he did not 
pay the balance, as the Magistrate was satis- 
fied from the evidence he did not, he acted 
fraudulently and dishonestly by not return- 
ing the discharged bill, but such act on his 
part, aliho' it may be the violation of a 
promise, cannot legally be considered as the 
violation of a contract of dépôt, because there 
had really been no dépôt in the legal sense of 
the word. Gautier had confidence in the 
honesty of Painter and parted possession with 
his title before receiving the money due to 
him, but he cannot be said to have deposited 
such title in the hands of Painter for the 
purposes mentioned in Article 1916 of the 
Civil Code. 

If we examine the facts charged anfl pro- 
ved by the light of the contract of mandat, 
it is not possible either to consider the tacit 
agreement between parties as one of agency, 
unless we suppose that Gautier entrusted the 
discharged bill to Painter merely for the pur- 
pose of putting some dust on the writing 
in order to dry the ink, and this operation 
completed, that Painter was to relurn the 
bill to Gautier immediately afterwards ; we 
must come to the same conclusion we arrived 
at when examining the possibility of a con- 
tract of dépôt» It would be puerile to think 
that Gautier parted with the said bill with 
the simple object of giving to Painter the 
mandate of putting some dust taken from 
the yard upon his writing, and indeed the 
evidence of Gautier does not imply such a 
contract of mandat, he simply says : '^ I 
** acquitted the promissory note and gave it 
'' over to him. He went out a moment and 
" put some duBt over my writing and signa- 
'* ture« and then: passed into an inner apart- 
*' menu I heard the noise of drawers being 


'^ opened, and locked again. I thought he 
*' was getting the money to pay me with, &c." 
This shows that no mandate was given by 
Gautier to Painter or intended between (hem, 
but that Gautier relying upon the promise of 
payment gave his discharge, and it was only 
when his debtor came back without the money, 
that he saw that he had been deceived. 

If the mandate has been one for drying 
the ink with dust taken from the yard, on 
the understanding that the bill w^as to be 
returned to Gautier immediately afterwards, 
he would not have allowed Painter to enter 
into an inner apartment with his bill, and 
waited patiently for his return, listening to 
the noise of drawers opened and locked again 
and remaining under the belief, till the last 
moment, that he would be paid. Fi-om Gau- 
tier's own explanation, it is clear that there 
was no mandat or no dépôt agreed upon at 
the time of the handing over of the acquit- 
tance to Painter, but an expectation based 
upon a promise of Painter to pay the balance 
due, and the violation of such promise coupled 
with a fraudulent keeping of the discharged 
bill. Failing therefore to see in the facts 
charged and proved the elements which cons- 
titute the offence of embezzlement according 
to the first paragraph of Article 338 of our 
Penal Code^ I must quash the conviction. 

I must add that finding the points argued 
of a delicate nature, I conferred with «my 
brother Judges, the Acting Chief Judge and 
Mr Justice Pellereau, and that they agree 
with the conclusions I have come to. Such 
conclusions do not in any way interfere with 
the latitude which has been left to District 
Magistrates on questions of facts, they are 
simply the result of *" the power which tribu- 
nals judging like the Court of Casc^ation have 
constantly reserved for themselves, that of 
examining whether the inferior Courts have 
drawn the truly legal consequence from facts 
charged and proved and properly appreciated 
the true judicial nature of contracts. See 
Cass. S. V.51, l,6î26-«ôg, 1, 874—62, 1, 625 
and 67, I, 188. It is the power that I have 
exercised here, accepting as true all the facts 
alleged and proved to the satisfaction of the 
Magistrate as disclosed by him in his written 
judgment. I have drawn from them legal 
consequences which are not punishable by 
Article 33S of our Penal Code. ïhisarticle 
has not had in view all kinds of (abus de 
confiance) breaches of trust, amongst the 
numerous frauds which may accompanj the 
formation and execution of contracts. ^ It 
punishes the gravest of them or those that 
can be more easily proved and clearly esta- 
blished, and to quote the words of F. Hélie : 
^' La première règle de la matière est donc 
<* que Pabua de confiance n'est punissable 
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*' que dans les cas que la loi a expressément 
" prévus et sous les conditions qu'elle a pres- 
** crites," and after enumerating those con* 
ditions he adds that if they are not to be met 
with successively in the judgment^ " la péna- 
lité nfaurait plus de base, le Juge punirait 
peut être un acte frauduleux, mais rien ne 

{trouverait que cet acte est le délit que là 
oi a prévu ou voulu punir." 

In our system it is not necessary that the 
different elements which constitute the offence 
should be mentioned in the judgment, but 
they must be found in the information and 
in the evidence ; and as they do not all appear 
in the I{;e^ord now before me, I cannot do 
otherwise than consider that th«^ fraudulent 
act which the Magistrate wished to punish 
is not the offence of embezzlement described 
by Article 333 of the Penal Code. 

Conviction quashed without costs. 


BAIL COURT 

Appeal FRoy Judgment of District Judge 
OF Seychelles. Incompetency of the 
Same to order the detention of a ship. 
Affixing of Seals on tackle gear &a. 
OF A SHIP. Sale by Licitaiion thereof. 

ffeld that the District Judge of Seychelles had 
no jurisdiction to order that a ship bs detain- 
ed in the harbour of Port Victoria until 
the Sale by Licitation of the said ship ; 

Tlhat no affionng of seals was necessary even if 
the licitation of the ship was to be carried 
out. 

The Court accordingly dismissed the appeal 
with costs. 


M A ILLIET,— Appellant 
versus 

WESTERGREEN & or,— Respondents 

Before 

His Honor E. J. Lecl£zio,— Acting First 

Puisne Judge 

L. Rouillard,— Of Counsel for Appellant 
T. JEl£RCHENRODER,^Attorney for the same. 

H Galea I ^^ Counsel for Respondents 
G. Kœnîg, — Attorney for the same* 

Record No. 669. 

219/ January 1879 

This is an appeal from a judgment of the 


District Judge of Seychelles of the S8th day 
of June 1877. The Appellant who was 
the Plaintiff in the Court below acting as 
legal guardian of his minor children heirs of 
the late Aristide Dupuy, had applied to (he 
District Judge to have the seals of the Court 
affixed on board the Lugger Panthère Iving 
in the harbour of Port Victoria, Mahe, on 
her tackle, apparel, furniture, gear, boats, &c., 
to secure the rights of the minors^ the said 
lugger belonging for a share to the said late 
Aristide Dupuy. This application was granted 
by the Magistrate on the 12th April 1877. 
When the Assistant District Clerk went on 
board the vessel, Mr Westergreen repre- 
senting his wife, objected to the affixing of 
the seals. 16. Because she is proprietress of 
one half in the said Schooner. So. Because 
she has up to this day been the Manager of 
the Schooner Panthère. So. Because she has 
as heiress of the late Aristide Dupuy another 
share in the said Schooner. 

The Clerk thereupon did not affix the seals 
and referred the parties to the Court. 

The Appellant then called Westergreen 
and wife and the other heirs at law of A. 
Dupuy before the Court to show cause why 
the objections of Mrs Westergreen to the 
affixing of the seals should not be set aside, 
and a guardian appointed to the said lugger 
previous to the inventory and sale by licita- 
tion thereof and why it should not be ordered 
that the said vessel do remain in the harbour 
of Port Victoria for the greater security of 
those interested therein. The District Judge 
delivered his judgment on the 28th June in 
which he says : 

" The Court is of opinion that by giving 
'^ an order in terms of the plaint it would be 
^* purely and simply preventing the ship from 
'^ leaving the harbour, and the Court is of 
'^ opinion that in virtue of an act of Parlia- 
'* ment passed in the S6th year of Her 
^' Majesty's Reign, that such a question is 
*' within the competency of the Court of Vice 
*' Admiralty vizt : to arrest by an indirect 
*' way a ship in the harbour— » which power 
*^ does not lie within the District Court of 
'' Seychelles. As to the points taken by Mr 
" Westergreen the Court is of opinion that 
'^ it is useless to give judgment on them as 
'* the Court declares its incompetency to judge 
•* the case.*' 

The plaint had gone further than the first 
application made exparte, for besides the 
affixing of the seals for the purposes of the 
inventory already begun by Notary.Uuchenne 
of the property depending from the succes- 
sion of A. Dupu^, the plaint asked that a 
guardian be appointed to the vessel previous 
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to the sale by licitation thereof and that the 
said vessel do remain in the harbour for an 
undetermined period. New issues were raised 
and as it was the clear object of the Pli^ntiff 
to stop the navigation of the Panthère until 
it be sold, the District Judge thought that he 
had no power to order such detention. 

I am of opinion that the District Judge 
had no jurisdiction to grant an order such as . 
it was prayed for in the plaint ; and that 
even had he considered himself competent to 
grant an order limited simply to an affixing 
of seals for the purposes of an inventory he 
would have acted wisely in refusing it in this 
case. I never heard or read before that seals 
were affixed on a vessel for the purposes of 
an inventory after the decease of one of its 
owneis, but supposing such formalities to be 
lawfnl and useful in certain cases, I fail to 
see the necessity under the circumstances dis- 
closed by the Record, of having seals affixed 
upon the tackle, apparel, gear, &c., of that 
vessel which was the common property of 
Mrs Westergreen and the succession A. Du- 
puy ; no allegations were made as to the 
improper management of the person who had 
been entrusted by Mrs Westergreen and the 
late Dupuy with the navigation of the vessel, 
and the parties who feared the loss of this 
vessel, if navigated, were free to have their 
shares therein insured. I find in the Diction- 
naire du Notariat V. Scellés No. 23 a very 
good principle concerning the affixing of seals. 
" 11 n'y a lieu d'apposer les scellés que sur 
** les effets dont on a à craindre la soustra- 
" tion. A regard des autres objets qu'on peut 
** laisser en évidence il suffit d'une description 
" sommaire." It would have been very easy 
for the Notary who had already begun the 
inventory of the property left by the late 
Aristide Dupuy, to make a summary des- 
ctiption of the Schooner Panthère (half of 
which belonged to the said Dupuy) while 
lying in the harbour of Port Victoria, and no 
previous affixing of seals was necessary for 
that. But as already observed the real object 
of the Appellant in asking for the affixing of 
seals and the appointment of a guardian was 
the detention of the vessel in harbour till 
the sale by licitation thereof. This question 
of licitation of the vessel is not before me on 
appeal, so I shall abstain from giving any 
opinion with regard to its possibility in pre- 
sence of an opposition made by a majority of 
co-owners ; but I may at all events state that 
no affixing of seals was necessary even if the 
licitation was to be carried out. 

This case had been referred to the Iilinfs- 
tère Public for conclusions. The conclusions 
filed' abide by the decision of the Court. 
Appeal dismissed with costs. 


SVPREMK COURT 

Appeal from Judgment of the Mastfr. — 
Partnerships. — Inability of Managers 
thereof to render an account of 
their management. — action rn dama- 
GES. — Responsibility of Managers, 

Held by the Court, while affirming the Mas' 
ter^ê Report, that the defendants as mana^ 
gers of the firms in tohich the Plaintiff was 
a sleeping partner, were bound to give the 
latter an account of their management, and 
in their inability to do so were responsible 
for the sums entrusted to them, and bound 
to refund the same to her with interest. 

TJie Court accordingly condemned the defen-- 
danfs in solido, in the first action, to pay to 
plaintiff as damages the sum o/ $ £023.08 
with interest at 12 o\ofrom tlie day of the 
demand ; and in the second action the de- 
fendant Lassime to pay tlie sum of $ 4,000 
with interest at 12 o/o, also from the day 
of the dtmand. 

Costs against the defendants» 

WIDOW BERTIN,— Plaintiff 

versus 
SAUZIER & ANOR.—Defendants 


and 


WIDOW BERTIN,— Plaintiff 

versus 
LASSIME,— Defendant 

Before 

His Honor N. O. Bestel,— Acting 

Chief Judge 

and 

His Honor E. J. Leclézio, — Acting First 

Puisne Judge 

W. Newton,— Of Counsel for Plaintiff* 
J. Guibert, — Attorney for the same 

L. RouiiXARD,— ) Of Counsel for De» 
E. Gallet,— ) fendants 

P. E. DE Chazal,— \ Attoraies for the 
V. G. Ducray,— ) same. 

Record No. 18,807. 

3lH January 1879 

In the words of the Master's second report 
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^* the matter in dispute resolve» itself into 
^ the following questions — are the Defendants 
'* as the respective Managers of the two firms 
'^ P. Lassime, Sauzier & Co. and P. Lassime 
'^ & Co. bound to give an account of their 
'' Management to the Plaintiff ? Yes says 
*' the Master/' Have they given such accounts. 
" No *' is the Master's answer. Are the 
several états de situation furnished from time 
to time proper accounts ? No again says the 
Master. And if they are unable to give such 
accounts, are thivy not responsible for the 
sums entrusted to them by Plaintiff, and 
bound to refund the same to her with interest. 
Yes most assuredly, concludes the Master. 

These several answers to the questions put 
to himself by the Master were so returned by 
him after a twofold hearing of parties ; First 
on his draft report, and on his Second and final 
report affirming his draft report. 

The conclusions arrived at by the Master 
are therefore the more entitled to regard at 
the hands of the Court and deserving of being 
supported by the latter unless some error 
should have been pointed out by the argument 
on the exceptions filed against the several 
findings of the Master. 

Upon the careful reading and consideration 
of the Master's reports, and of the evidence 
thereunto annexed we are satisfied with the 
reasons assigned by the Master in support of 
his several findings. On the several questions 
set down in bis second and final report, in 
spite of the many criticisms passed on the 
several conclusions arrived at by him, and 
notwithstanding the many eirors alleged as 
so many grounds for upsetting the conclusions 
of the Master, we are equally satisfied that 
full justice has been done by the Master to 
the parties in these suits. 

We therefore accordingly afiirm the draft 
and final report of the M aster, condemn the 
Defendants respectively to pay to the Plaintiff 
as damages the sums assessed by the Master 
in his report (vizi.) the Defendants in the 
first action Sauzier and Lassime in solido the 
sum of S 2028.08 with interest at 12 per 
centum from the day of the demand, and the 
Defendant in the second action. P. Lassime 
the fcum of -8 4O00 with interest as above 
also from the day of the demand, with costs, 
with the exception however of the costs made 
by Mrs Bertin for the work done by the 
Accountanli Cantenot at her request on an 
exparte application by her made to the Master, 
that the Accountant Cantenot be appointed 
for the pfurpDse of making out the account 
demanded of the Defendants and never 
furnished by them. This mode of proceeding 


was informal. The Defendants were to furnish, 
their accounts within a certain time, in default 
of which Mrs Bertin ought to have gone on 
with her action and claimed damages against 
them to the amount of the wrong sustaimd 
by her through the Defendants not having 
given the accounts within the time fixed by 
the judgment between parties. 

The costs incurred by Mrs Bertin for the 
appointment of Cantenot must therefore be 
borne solely by her. 


i: COURT 


Appeal fkom Judgment of the Master, — 
Action in Reddition of Accounts,— 
Parole Evidence, — Novation. 

In this case the Plaintiffs as heirs of the lata 
F. Trublet and in their own name, averred 
that the Defendant had the management and 
agency of the affairs of the late V. Truhlet, 
from the year 1839 to 1858, the date of his 
death f and from that date up to the ^Ist 
December 1868, the management and agenct/ 
of their own affairs, and claimed from him 
an account supported by vouchers of his 
management from 1839 to 1868. 

The Defendant pleaded that he yiever was tfie 
Agent of Trublet or of the Plaintiffs, but 
that an account current existed between him 
and the late F. Trublet, which after Trublet^s 
death, continued ivith his heirs ; That an 
account duly supported by vouchers had 
already been rendered to F TrubM who /jad 
approved and signed it, and that the accounts 
since that period tohich he brought into Court, 
shewed a balance of $6,841.95 in his favour i 

The parties having [been referred to the Master 
by the Court to comimte accounts since Slst 
December 1868, t/ie Plaintiffs objected to a 
great number of the items contained in the , 
debit side of the account, on the ground that 
no vouchers were produced in support of tHiose 
items. Thereupon tJie Defendant applied for 
leave to prove by oral evidence that the sums 
objected to were really paid to and on behalf 
of F Trublet or the Plaintiffs. This motion 
was granted by the Master who, after hearing 
witnesses, found that a balance ^$5,948.78 
was due with interest thereon from December 
1868 by tlie Plaintiffs to the Defendant. 

The Plaintiffs filed exceptions to the Master's' 
Judgment to the effect Hiat the Master was 
wrong in allowing proof by tvitnesses of pay- 
ments for which no vouchers were produced ; 
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ITuii even admitting that parol evidence was 
rightly allotoed, that evidence was insufficient 
to prove the puymenta alleged to have been 
made by Defendant for which vouchers were 
not produced ; 

That the account rendered by the Defendant 
should include only the sums received on 
account of V. Trublet*s succession, but should 
not apply to money which belonged to Mrs. 
Trublet personally and had no reference to 
the succession of V> Trubkt. 

And lastly that tlie Master was wrong in not 
rejecting from the account a sum o/" $1985.08 
being the balance due to Defendant on Slst 
December 1860^ in as much as the Defendant 
had made a donation of that sum to Miss 
Emmeline Trublet, orie of the Plaintiffs, 
and that this balance had becone extinct by 
novation. 

Held lo« That the Defendant had clearly made 
out a " commencement de preuve par écrit " 
which rendered likely his allegations, and 
that parol evidence was accordingly properly 
admitted ; 

2o« That the evidence adduced was sufficient 
to prove the payments made by Defendant 
for which vouchers were not produced ; 

3o. That the third exception, not being properly 
before tlie Court, in as much as it teas not 
raised by the pleadings, could not be sup- 
ported ; 

4o. And lastly that by the donation fnad^ to 
Miss -B, Trublet by the Defendant of tJie 
balance of $ 1985.08 he had substituted a 
neto creditor to the old one, and tliat by the 
systematic abandonment of the old balance 
in all his accounts fran 1861 to 1868, tJie 
Defendant had released Mrs Trublet from 
payment of this debt at the time, and that 
therefore it could not now be revived. 

The Court being of opinion tliat this old debt 
was extinct by novation in virtue of Article 
1271 of the Civil Code, ordered this balance 
of $ 1985.08 and all interest thereon to be 
struck off the account, refet^ed tlie ease to tlie 
Master to make the necessary calculations and 
to report, and meanwhile reserved all ques* 
lions of costs. 


Before 
His Honor N. G. BestbLj Acting Chief Judge 

and 
Mr Lionel Cox, — Barrister at Law. 


WIDOW & HEIRS TRUBLET— Plaintiffs 


verms 


JULES LEVIEUX,— Defendant 


E. Gallbt,— Of Counsel for Plaintiffs 
H, Thatcher,— Attorney for the same 

L. RouiLLARD, — Of Counsel for Defendant 
P. E. DE Chazal,— Attorney for the sftme 

Zlst January 1879 

This is an action by which Effelide Che- 
vreau the Widow of the late Trublet acting 
in her personal name and as having been 
common in goods and property with the late 
Victorin Trublet. 2o. Marie Laurencine Tru- 
blet. 3b. Alfred Trublet de Normont. 4o. Em- 
meline Trublet, all three acting both person- 
ally and as heirs of their late father V'. 
Trublet aver that the Defendant Jules Levieux 
has had the Management and Agency of the 
Affairs of the late V. Trublet from the year 
1839 to I9th December 1858 the date of his 
death, and since that date up to the Slst De- 
cember 1868 the Management and Agency of 
the Plaintiffs' affairs, and claim from him an 
account supported by vouchers of his Manage» 
ment from 1839 to the aforesaid date of the 
31st December 1868. To this action the 
Defendant has pleaded in substance, that he 
nevcrwas the Agent of V. Trublet or of the 
Plaintiffs, but that an account current existed 
between him and the late Trublet which after 
his death, continued with his heirs. That he 
has already rendered to V. Trublet an account 
supported by vouchers which was duly ap- 
proved and signed by V. Trublet (the vouchers 
being returned to him) on Slst December 
1852. That the accounts since that period 
which he brings into Court, show a balance 
in his favour of S 6,84).9ôc. 

By judgment delivered on ISth February 
1878 this Court has ruled that the accounts 
up to 31st December ]85^ having been duly 
approved and accepted by the late Victorin 
Trublet could not be reopened, and with 
regard to the accounts since that date to De- 
cember 1868 the Court, on consent of the 
parties, has referred them to the Master for 
computation Pursuant to the order of the 
Court, parties appeared before the Master^ 
and the Plaintiffs objected to a great number 
of the items contained in the debit side of 
the account on the ground that no vouchers 
were produced in support of those items, the 


8 


DECISIONS OF THE COURTS OF MAURITIUS 


[1879 


Defendant thereupon applied for leave to 
prove by oral evidence that the sums objected 
to were really paid to and on behalf of the 
late V. Trublet or the Plaintiffs. The motion 
was objected to by the Plaintiflfe but the 
Master after having heard the examination 
" on faits et articles *' of the Plaintiffs, and 
upon the production of several letters 
emanating from Widow Trublet, one of the 
Plaintiffs, considered that the Defendant had 
made a " commencement de preuve par écrit," 
and allowed parol evidence in virtue of Art. 
1348 C. C. Witnesses were thereupon heard, 
and after a very careful examination of the 
whole case, the Master reported to this Court 
in favour of the Defendant to whom he finds 
that a balance of $ 5,948.76 is due with 
interest thereon from 31st December 1868. 

Exceptions have been filed by the Plaintiffs 
against this Report and the case is now before 
the Court solely on these exceptions upon 
which, after hearing Gal/et for the f lainiiffs 
and Rouiilard for Defendant we now proceed 
to adjudicate. 

The first exception is with regard to the 
admission of parol evidence. It is contended 
that the Master was wrong in allowing proof 
by witnesses of payments for which no vou- 
chers were produced. It was not denied that 
the proof is competent if there can be found 
either in statements made by the Plaintiffs 
when interrogated on '* faits et articles ** or 
in the letters produced a commencement of 
proof by writing. This is indeed elementary 
m our law, the c^nly point raised and the only 
point we have to decide is whether the inter- 
rogatoriesi or the letters, rendered likely the 
fact alleged by the Defendant, that certain 
payments for which he has no vouchers were 
really made by him. To determine this ques- 
tion it is necessary to bear in mind the posi- 
tion in which the Defendant stood with regard 
to V. Trublet and his fiimily. Trublet and 
Levieux were relatives and friends, a very 
close intimacy and very great confidence 
existed between them. Trublet during the 
period with which we are dealing (from 185 li) 
was and had been for some time the owncrof 
a small estate of about two hundred acres in 
extent situate in the district of Black River 
and called " Nermont ** where he lived. The 
Defendant attended to all his wants in town. 
He supplied money for the wages of the 
laborers of Nermont, purchased the provi- 
sions necessary for ttie men and also for the 
household, and paid all Trublet's accounts in 
town such as milliners and tailor's bills. Col- 
lege fees for his children, the Doctor's bills 
&C.9 &c. It is admitted by the Plaintiffs that 
Trubiet had at that time no other available 
funds than those in the hands of Levieux, 


and that all the money he required either 
for expenses of bis Estate, or his household 
expenses wf.s obtained from Levieux. 

Mrs Trublet one of the Plaintiffs in her 
interrogatory states *' It was always to Levieux 
that he applied when he wanted money. He 
took money for his personal wants or the 
wants of the Estate from Levieux. He had 
about ten laborers who remained until after 
his death. The men were paid from money 
coming from I^evieux, and the revenue of 
the Estate." With regard to the revenue of 
Nermont, we are satisfied that on this score 
Trublet was never in a position to meet his 
various wants independently of calls upon 
Levieux. The revenue of Nermont consisted 
of the sale of vegetables, the produce of Tru- 
blet's gardens, and the sugar made on the 
Estate. The garden produce we find whs not 
sufficient for them to live upon. As for the 
sugar it was sold in town and the proceeds 
received by Levieux who credits Trublet with 
them in the accounts. We observe on this 
point that the entries on the credit side of 
the account, of sums received by Levieux are 
not challenged. Then if any of Trublet's 
wants were defrayed out of the proceeds of 
the sugar that must still have been with 
money obtained from liCvieux. We think 
therefore that we may take it as certain that 
independently of the money drawn from the 
Defendant, Trublet had not the means of 
meeting his household expenses» still less of 
paying the working expenses of Nermont. 
The payments which the Defendant wished 
and which the Master has allowed him to 
prove by parol evidence are with reference to 
the following, lo. Sums paid for wages of 
laborers. Sîo. Sums paid to Trublet on demand. 
3o. Wine and brandy for the household. 4o. 
Provisions for Nermont. ôo. Guano and small 
accounts. 6o. Sums paid to Mrs Trublet. 

First with regard to wages. The Defendant 
alleges that he was in the habit of supplying 
Trublet with the money required for the 
wages of the laborers and workmen employed 
on Nermont Estate. That when making those 
payments he sometimes received vouchers 
from Trublot (which are produced) and at 
other times in consequence of the confidence 
and intimacy existing between them he did 
not ask for and did not obtain receipts, and 
he has prayed for leave to prove by witnesses 
that he did make such payments from 1853 
to sometime after the death of Trublet in 
1858 without getting any receipt. It is admit- 
ted by the Plaintiff that there were laborers 
on Nermont during that period. The number 
of men is stated by them as having been 
about ten. We are in a position to form some 
estimation of the importance of the expendi- 
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ture on that head, by the sums admitted to 
have been received (for which vouchers signed 
by Trublet are produced) for part of the 
Year 1856. i. e. from the 18th May a series 
of receipts signed by Trublet for the months 
of May, June, July, September, October and 
December shewing that $ 1151 were drawn 
by Trublet from the Defendant for wages. 
The expenditure was therefore considerable, 
aad as we have already found that Tru- 
blet had no resources except the money 
he received from Defendant, it is not 
easy to see how he met that expenditure 
during these periods for which the Defendant 
has no vouchers, as for instance in 1853 for 
which there is not a single voucher, and in 
1854 for which there is only one voucher, 
unless he did, as the Defendant alleges, some- 
times draw money for wages without giving 
any voucher. The natural inference from 
these facts it appears to us is that he did 
draw money without receipts, but we have 
not to find that it was so as a fact. The 
object of this enquiry is merely to ascertain 
if it is likely or not tnat the Defendant made 
the payments alleged, and we are of opinion 
that it is, to say the least, very likely that he 
did. We are confirmed in this opinion by 
the Statement made by Mrs Trublet in her 
interrogatory. She says ^' It is to my know-' 
ledge that after the death of Trublet, Levieux 
went to Nermont to pay the men, I went 
with him. I did not give him receipts at the 
time. It was not our habit, he never asked 
for receipts." This statement certainly renders 
likely the Defendant's allegations that pay- 
ments were sometimes made without any 
voucher. There is besides the important letter 
from Mrs Trublet to Defendant dated 8rd 
May. It was properly argued for the Plaintifis 
that the value of the letter must depend upon 
the year in which it was written, and that as 
the year is not mentioned it can be of no 
importance as evidence. But the answer made 
by the learned Counsel for the Defendant on 
this point is to our mind conclusive. We were 
told that the year is fixed by the fact that 
the letter refers to an account due by Mrs 
Trublet to Mautalent and which in this letter 
she begs the Defendant to pay for her* We 
have looked at this account and we find that 
it is approved by Mrs Trublet and paid by 
Levieux on 2l8t May 1855. We take it, 
therefore, as proved that the real date of the 
letter is 3rd May 1855. In this letter we 
find the following '' Je viens vous demander 
comme notre seule branche de salut si vous 
ne pouvez pas nous faire un prêt de $ isSOO 
ce mois-ci, en outre de ce que vous donnez à 
Victor régulièrement pour la paie de ses ma- 
labars," the Victor referred to, it is admitted 
is the late Victorin Trublet. We cannot look 
upon this otherwise than as an admission 


that the Defendant as he alleges did supply 
Trublet with money regularly for his laborers. 
In connection with this letter we obserre 
that it was at one time argued before the 
Master that the Plaintife could not be bound 
by statements made in a letter written by 
Mrs Trublet, but the Master has recorded 
that this objection was subsequently aban- 
doned and before us it has not been renewed. 
We notice that with regard to those pay- 
ments alleged to \iaye been made for wages 
and which are objected to by Plaintifis the 
Defendant is not completely without vouchers. 
In many instances the Defendant produces 
cheques on Fouquereaux the Defendant's 
Banker which are acquitted by Kaoul for 
Trublet. But it was contended by the Plaintiffs 
that thereis no written evidence of authority 
by Trublet to Raoul to draw these sums and 
that no parol evidence can be admitted to 
prove such authority. The question on this 
point again is this. Is there a *' commence- 
ment de preuve par écrit." It is admitted by 
the Plaintiffs that the Lois Raoul who signed . 
for Trublet is the Hon. Lois Raoul, Member 
of the Council of Government and a nephew 
of Trublet. Mrs Trublet says in her deposi- 
tion. "I know Raoul, he was Trublet's 
nephew. Raoul went very often to Nermont, 
he was brought up by us," and a little 
further on " Trublet liked Raoul very much 
and had confidence in him." We find besides 
among the vouchers produced by Defendant 
a receipt signed by Trublet oq 4th August 
1856 for $ SOO « en un mandat sur C. Fou- 
quereaux." A cheque of same date to order 
of Trublet is also produced and it is acquit- 
ted by Raoul for V. Trublet. We do not say 
that all this is proof of a general authority 
to Raoul to receive money for Trublet, but 
we are of opinion that it is a " commence- 
ment de preuve " of such authority which 
renders it competent for the Defendant to 
prove by witnesses that Raoul was authorized 
to receive money for Trublet. 


We now pass to payments made to Trublet 
on demand. We find that the amounts ob- 
jected to are not for large sums, except iu 
one instance viz. the $300 paid on I4th March 
1857 as to which however the proof is com- 
plete, as we find in the evidence a receipt 
for the sum signed by Trublet* We have 
already held with regard to sums paid for 
wages that it is likely that large sums were 
paid sometimes without receipt, and we feel 
no difficulty upon the facts disclosed by the 
interrogatories in holding that it is also likely 
that Trublet obtained sums from the Defen- 
dant to meet his personal wants sometimes 
without giving any receipt. 
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The next item is tvith reference to sums 
paid for provisions for Nermont.** We find 
that from 9th May 1853 to January 1860 the 
Defendant alleges that he purchased rice and 
other provisions for Nermpnt to the amount 
of $ 5924. He produces accounts shewing 
the purchases, duly receipted by the traders 
from whom the goods were obtained. Some 
of those accounts are made in Trublet's name^ 
and they are not objected to, others are in 
the Defendant's name, and they are objected 
to. Thus we find that for the Years 1853, 
1854 and 1855 all the charges for provisions 
amounting to $ 2380.50 are adînitted. For 
the three years following all those charges 
amounting to S 1848.07 are objected to and 
in 1859 thny are admitted. The question 
naturally arises in those yeare for which the 
items are repudiated, how were the men of 
Nermont fed ? That there were men cannot 
be doubted for not ouly have we the state- 
ments of Plaintiffs in their interrogatories, 
but we find in the accounts that sugar was 
made on Nermont in those years, the proceeds 
of which are borne to the Plaintiff's credit. 
It appears to us that when the admission of 
the Plaintiffs that provisions as a rule were 
supplied by Tjevieux is borne in mind, the 
only answer to the question must be that for 
the Years 1856, 1857 & 1868 as for the other 
years the Defendant did supply provisions, or 
at least that it is likely that he did. We find 
accordingly that on this point again the De- 
fendant has made out a ** commencement de 
preuve par écrit." With regard to the several 
items charged for wine and brandy and other 
supplies to Trublet's household and also for 
guano, we shall simply say that after consi- 
deration of the facts relative to that part of 
the c.ise, we are satisfied that parol evidence 
was properly admitted. 


The next class of items with regard to 
which parol evidence wqs opposed is '* sums 
paid to Mrs Trublet on demand." On this 
point again we think the Master has arrived 
at a sound conclusion in holding that the 
statements made by Mrs Trublet in her inter- 
rogatory and the letters produced by the 
Defendant render likely the Defendant's alle- 
gations. 

We must accordingly repel the first excep- 
tion taken to the Master's Report. 


The second exception argued for the Plain- 
tiffs is that even admitting thatp'arol evidence 
was rightly allowed, thai evidence was insuf- 
ficient to prove the payments alleged to have 
been made by Defendant for which vouchers 
were not produced. 


On this part of the case GoLlet first con- 
tended that the evidence was not sufiicient 
to prove that Lois Raoul was authorized by 
Trublet to sign for him, and also that the 
Honorable Mr Raoul himself when examined 
as a witness for Defendant was not able to 
s\Vear that sums drawn by him were given 
by him to Trublet, as he said he sometimes 
gave them to a Cleik. 

The contention that Raoul was not pro- 
perly authorized is necessarily a most im- 
portant one, for if we hold that Raoul had 
no authority, we must also hold that the 
payments made to Raoul are not payments 
to Trublet, and we must strike out of the 
debit side of the account the large sums which 
were paid to Raoul by Defendant. 

We have carefully considered the deposition 
of the Honorable Raoul, He swears in the 
most positive manner that he was authorized 
by Trublet to act as he did. We have no 
hesitation in believing this statement. It is 
not possible to doubt it, unless One is pre- 
pared to hold that a gentleman of Mr RaouPs 
standing and position has not only peijured 
himself wilfully, but has also been guilty of 
a gross fraud by drawing money in another 
man's name without authority, and such a 
conclusion would be arrived ..at without a 
shadow of evidence, and Mr RaouPs deposi- 
tion is besides corroborat(Hl by the admis- 
sion in Mrs Trublet's interrogatory as to 
his position with regard to Trublet and 
the confidence Trublet had in him. It is 
further corroborated by the transaction al- 
ready noticed as to the cheque of 24th 
August 1856 which is proved by the receipt 
attached to it to have been received by 
Trublet himself and which must have been 
handed by Trublet himself to Raoul and we 
find it is cashed and receipted by Raout 
We hold accordingly that the Defendant has 
proved that Raoul was Trublet's Agent with 
reference to those payments and that he is 
entitled to charge them pgainst Trublet. The 
further contention that Raoul could not swear 
that the money was handed over to Trublet 
as he admitted tlmt sometimes he '' gave it 
to a clerk," even if well founded^ could not 
affect the conclusion we have arrived at, for 
if Raoul was authorized to draw these sums, 
it matters little in an accounting between 
Defendant and Trublet's heirs whether or 
not the money was subsequently delivered to 
Trublet. But we are satisfied that the conten- 
tion is, not well founded. It rests upon a mis- 
apprehension of what Mr Raoul really said 
in his deposition. The witness did not sniy 
that he entrusted the money to a clerk : he 
said •' I may have gone, or sent a clerk ta 
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Fouquereaux's office to caah the cheque " 
and further on he said ^' I swear th^t whe- 
never I receipted cheques for Trublet I handed 
over the money to him " ; and here again we 
have no hesitation in believing him. 

With regard to the other charges of the 
Defendant's accounts not supported bv receipt 
or cheques bearing the signature of Raoul, 
the evidence bearing upon each item has 
been carefully examined by Mr E Ackroyd 
then Acting Master of this Court pending 
the absence of Mr Esnouf on leave, in the 
able and clear jutlgment which he delivered, 
in which judgment the Master concurred 
when he resumed office. We will only say 
on this part of the case, that it has received 
our careful attention and that we entirely 
concur in the conclusions arrived at. We 
accordingly reject the seQond exception of 
the Plaintiffs. 

The third exception is that the account 
rendered by the Defendant should include 
only the sums received on account of Trublet's 
succession, but should not apply to money 
which belonged to Mrs Trublet personally, 
and had no reference to' the succession of 
Victorin Trublet. For instance it was con- 
tended that a sum of $ 3300 acrtruing to Mrs 
Trublet from the succession of her mother, 
and also a sum of $ 1200 from the succession 
of Miss^ Sidonie Trublet should not be in- 
cluded in the account. 

To deal with this exception, it is sufficient 
to refer to the Plaintiffs' declaration. The 
declaration states that the Defendant has 
managed the affairs of V. Trublet from 1839 
to his death in November 1858, and that from 
that time the said Defemliint was the Agent 
and Manager of the affairs of the aforesaid 
Plaintiffs and in such capacity has received 
large sums of money for the Plaintiffs' ac- 
count " ; and they call upon the Defendant 
to render his account as Agent of the late V. 
Trublet and Plaintiffs from 183i) up to 1868. 
What the Plaintiffs have asked is an account 
with regard to the management both of Tru- 
blet's affairs, and of their oWn j And such 
an account must include all sums which were 
received from the Plaintiffs or one of them, 
whether they accrued from the succession of 
V. Trublet or otherwise. We find besides 
that this objection is not properly before us, 
as it is not raised by the pleadings. In answer 
to the Plaintiffb' declaration the Defendant 
has brought his account into Court in which 
the sums now objected to were included. Of 
this the Plaintiffs had full notice. Yet the 
replication raises no issue as to that point. 
We are of opinion that this third exception 
cannot be supported. We have now to deal 
with the fourth and last exception. 


The last exception is that the Master ^as 
wrong in not ^ejecting frotn the account a 
sum of ^ 1985.08 being the balance due to 
Defendant on 31st December 1860, in ' as 
much as the Defendant had made a donation 
of that sum to Miss Emmeline Trublet, one of 
the Plaintiffs. The facts as regards this tran- 
saction are as follows. At the end of the 
year 1860 the Defendant's account shewed a 
balance in his favor of $ 1985.08. It appears 
that at the beginning of 1861, Defendant had 
at Mrs Trublet's request informed her of the 
amount of her debt towards him, offering at 
the same time to give her a discharge for 
the whole sum. In a letter from Mrs Trublet 
to the Defendant which bears no date, but 
was admitted and taken in the argument as 
having been written about April, she declined 
to accept the . discharge in the following 
terms. *' Maintenant vous me parlez de quit- 
tance, c'est hors de raison, mon ami, quand 
on a femme et enfants, et c'est même un cas 
de conscience de donner en leur défaveur ; 
l'amitié vous aveugle &a., &a." In answer 
to this we find a letter (April 1861) from 
Defendant in which he says " Quant à la 
balance du dernier compte en ma faveur, 
j'ai une faveur à vous demander, ma chère 
Effélide. Vous voulez me payer de ces quel- 
ques centaines de piastres que j'aurais été si 
heureux de verser paternellement dans votre 
bourse. •, .Et tien soit, mais permettez-moi 
au moins de faire avec vous cet arrangement. 
Je donne à ma chère petite Emmeline ce 
modique capital II lui servira lors de son 
mariage à acheter son trousseau, &a. Jusque 
là les intérêts seront par vous employés à lui 
donner les leçons d'un bon professeur de 
langue &a." We next find a document dated 
3 Juin 1861 which is as follows : " Je sous- 
signée reconnais par le présent être débitrice 
d'une somme capitale de $ 1828.72 valeur 
du 1er Janvier dernier (1861) provenant d'un 
don fait à ma fille Emmeline et qui à ce titre 
lui appartient privativement. Je m'oblige à 
servir sur cette somme, à compter du 1er 
Janvier dernier des intérêts à 9 o/o par an, 
lesquels seront par destination du donateur 
affectés d'abord aux frais d'éducation d'Em- 
meline et subséquemment à ses dépenses per- 
sonnelles jusqu'à remboursement du capital. 
Port Louis, lie Maurice la 3 Juin 1861," 

« Approuvé V. Trublet." 


It is admitted that this document is in the 
handwriting of the Defendant who either 
gave or sent it to Mrs Trublet for signature. 
In another letter by Mrs Trublet not dated, 
but which must he subsequent to the 3rd 
« June, she alludes to this document. *' Vous 
.ai«j# assez remercié de ce précieux petit papier 
que vous m'avez remis à signer. Oui je l'ai 
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signé avec des larmes de reconnaissance. 
Faire ainsi le bien 'c'est en doubler le mérite» 
Je n'ai pas encore initié la petite aux doux 
secrets, ce sera pour plus tard &a." Although 
the document of the 8rd June 1861 mentions 
the sum of $ 1838.7^, it is admitted that 
"what the Defendant intended to give to Em- 
meline was really the balance of the account 
on 31st December 1860, and this the account 
itself shews was $ 1985.08. 

The accounts between the parties continued 
from 1st January 1861 up to 1868. Copies 
of them being from time to time given to 
Mrs Trublet, but the balance of $ 1985.08 
was no longer borne on them. 

The Plaintiffs produced a letter from Defen- 
dant dated 2^nd February 1866 in which he 
stated that the balance then due to him was 
$ 32^.65. It must have been very much 
larger, if the balance of December 1860 had 
not^ been struck off the account. It was 
besides admitted that the last account given 
by the Defendant to Mrs Trublet which was 
produced, shewing the balance due to him 
on 20th October 1867 does not include this 
balance of December 1860. We were told 
besides that the Defendant up to the time 
when this action was raised still intended 
to abandon this balance to Miss E. Trublet, 
but that when these proceedings were raised, 
he considered the parties were acting with 
great ingratitude towards him, he decided to 
stand on his strict legal rights, and he accor-* 
dinglv claimed the whole balance of 1860 
together with the interest capitalized every 
year according to the law in matters of account 
current. The Master has admitted this pre- 
tention on the grounds argued before him, 
that the donation made to Sliss Trublet was 
null in law, in as much as it had not been 
made by notarial deed and duly accepted by 
the donee or her guardian authorized by a 
Family Council as prescribed by Articles 931, 
982 &c. of the Civil Code. 

We think that in dealing with the question 
whether it is now competent for the Defendant 
to charge against the Plaintiffs the balance 
of 31st December I860 together with capita- 
lised interest from that date, we need not 
express any opinion upon the very delicate 
pomt of the validity or invalidily of the dona- 
tion. The real question appears to us to be 
whether or not this balance is now extinct 
by novation under Par 3 of Article 1271 C.C. 
and this question upon which we have heard 
parties we now proceed to examine. The Art. 
1271 Pai 3 provideg that novation takes 
place ** lorsque par l'effet d'un nouvel engage- 
ment, un nouveau créancier est substitué à 
Tancien, envers lequel le débiteur se trouve 


déchargé.*' Two conditions are therefore ne- 
cessary to constitute novation under this part 
of the Article : lo. A new liability in favor 
of a new creditor and fto. Release of the 
original debt by the original creditor. On 
the first point we find that when Mrs Trublet 
signed the account of 3rd June 1861 she was 
indebted to Defendant in the balance of an 
account current. Acting upon the Defendant's 
desire, and by means of an instrument pre- 
pared by himself she undertook to pay another 
person, her daughter, a sum of money which 
she acknowledged was in her hands as trustee 
for her daughter. We think that as required 
by our Article there was the substitution of 
a new creditor " par l'effet d'un nouvel en- 
gagement." The second condition is release 
of the debtor by the original creditor— the 
discharge of the old debt results clearly 
in our mind from the fact, that in the accounts 
after Ist January 1861 the balance of the 
previous year does not appear. The state of 
things as we have seen continued to the last 
period of the transactions between Defendant 
and Mrs Trublet and it was only altered in 
consequence of the present action beirç en- 
tered by the Plaintiffs. We give no opinion 
as to whether the Defendant was morally 
justified in so doing by the course followed 
by the Plaintiffs. We nave only to deal with 
the legal question here, and we hold that the 
systematic abandonment of the old balance 
in all the accounts from January 1861 to 1868 
is suiEcient evidence that Mrs Trublet had 
been released from payment of this debt 
at the time, and that it cannot be now 
revived. If it were otherwise, this strange 
result would be arrived at that Mrs Tru- 
blet would be indebted to the Defendant, 
in the balance of December 1860, and at 
the same be indebted on the Document of 
8rd November 1861, to another person in 
a sum which is admittedly the same as the 
said balance. As we have said alreadv we 
do not think it is necessary to decide if the 
donation is valid or not. We do not consider 
that the circumstances under which the origi- 
nal Creditor is induced to substitute a new 
Creditor in his stead are material if a new 
engagement is really entered into, and the 
old debt really discharged. There may be no 
** vinculum juris " between the Defendant 
and Miss E. Trublet, but the obligation of 
Mrs. Trublet cannot be thereby effected as far 
as novation goes. An illustration will make 
this clear : Suppose A is the creditor of B, 
with a mortgage on his property — A believes 
himself debtor of C. and in payment of his 
supposed debt tells B pay to C what you owe 
me — B thereupon gives a bill to C for the 
amount and is released of the first debt by 
A-— Afterwards A discovers that he was not 
indebted to C. as be supposed. — Even if this 
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is judicially established what mil be the 
remedy of A ? Surely he oannot fall back 
upon B aod enforce the original mort- 
gage. He may sue B^ but upon the bill as 
representing 0. and will be liable to all the 
equities and exceptions that can be opposed 
to C. In the same manner we think that the 
transaction between the Defendant, Mrs Tru- 
blet and Miss Emmeline Trublet can be divi- 
ded in two distinct parts, lo. The donation by 
Levieux to Miss Emmeline Trublet contained 
in a letter of April 1861 in which he says : 
*' Je donne à Emmeline " that is the assign- 
ment in consequence of which Mrs Trublet 
undertakes to pay to her daughter. So. The 
obligation by Mrs Trublet contained in the 
Act of 3rd June 1861 the assignment may be 
subject to cancellation for " ingratitude " or 
may be null in toto (Art. 932 C. C; but the 
fact remains that an obligation has been en- 
tered into by Mrs Trublet. — It is possible 
that Miss E. Trublet is not entitled to take 
any thing under that obligation, and that 
the Defendant alone is entitled to do so. But 
he can take only upon the obligation. He 
may perhaps, if the donation be really in- 
valid, as alleged, claim the principal still 
due, and the interest if it had not been spent 
as provided by the Act of Srd June 1861, but 
he cannot revive the old debt and claim the 
balance of account of 81st December 1860, 
with interest capitalized yearly from that 
date to 1868. 

Here we are not called upon to enforce the 
obligation contained in the Act of 3rd June 
1861 and therefore we repeat, we have not 
to decide whether the donation is effective or 
not. What we are called to do is to give 
effect to the old debt, the balance of account, 
for which the new one has been substituted. 
And we are of opinion that this old debt is 
now extinct by novation. Vide paragraph 3 
of Art. 1271 of the Civil Code. 

We will therefore order this balance of 
$ 1985.08, and all interest thereon to be 
struck off the account, and we refer to the 
Master to make the necessary calculations, 
and to report to us the result. As this will 
be a mere matter of calculation, it will not be 
necessary for the Master to hear the parties, 
we request him to favour us with his report 
within three days. After the Beport is filed 
the parties may examine it, and we shall 
hear them again on Thursday next but only 
for the purpose of pointing out errors if anv 
there be in the Master's calculation with 
regard to the erasure of the balance of 80th 
December I860. All questions of costs mean- 
while reserved. 


SUPREME COURT 


Action in Damages^— Seizure of a plot 
OF Ground,— Nullity of Lease8,-**Mis- 
joiNDER OF Plaintiffs, — Preliminary 
Objection. 

In this case the Plainiiffi asked the Court to 
decree that certain leases made by one of 
them, St. Louis Douce, to the Defendant, be 
declared null and void, on account of the 
seizure of Douce* s property by Defendant in 
violation of an agrec^nent entered into bet' 
ween Douce and Defendant ; 

That a certain dation in paytnent or sale by 
Douce to some of the Plaintiffs be declared 
good and valid to all intents and purposes. 


And they further asked that Defendant be con- 
demned to pay £ 500 as damages, and that 
he should forthtoith restore to them possession 
of Douce* s property the canes planted thereon 
by Defendant to be forfeited. 


The Defendant pleaded several pleas on the 
merits of the action, but in limine litis, 
asked that the Plaintiffs be 7ionsuited on the 
ground that there was a misjoinder oj Plain- 
tiffs, their titles being different and the cause 
of action not being the same Jot all. 

The Court not being disposed, at this stage of 
the proceedings to nonsuit the Plaintiffs 
ordered that tfie issues as to the nullity of 
the leases between Douce and Defendant be 
argued first in order to avoid cotfusion, 
rese)*ving all otiier questions of costs and non- 
suit. 
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Judge 

and 

His Honor Mr Justice E. J. Leclézio,— 
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BAIL COURT 


• • 


APPEAL FROM CONVICTION OF DISTRICT MA- 
GISTRATE, — Charge op Embezzlement, — 
Article 333 of Penal Co0E. 

Held tJiat, c^ier a careful examination of the 
facta of this case and of the law bearing 
upon them, neither the facts alleged in the 
information nor those proved to the Magis» 
irate amounted to a contract of mandat or 
dépôt, the fraudident violation of which 
would constitute the offence of embezzlement ; 

That U was not necessary that the digèrent 
elements which constitute the offence of em- 
bezzlement should be mentioned in the judg- 
ment of the District Magistrate, but tliat 
they must be found in the information and 
in the evidence ; 

That as these elements were not to be found in 
the Record of this case, the Court could 
not otherwise consider that the fraudulent 
act which the Magistrate wislied to punish 
was not the offence of embezzlement des* 
cribed by Article 333 of tlie Penal Code. 

The Court accordingly quashed tlve conviction 
of the District Magistrate without costs. 


PAINTER,— Appellant 


versus 


THE QUEEN,— Respondent 


Before 

His Honor E. J. Leolézio,— Acting Second 

Puisne Judge 


L. A. Thtbaud, — Of Counsel for Appellant 
H. Thatcher,— Attorney for the same 

L. Cox, Acting Substitute Procureur General 

Of Counsel for Respondent 
J. BoiTCHET, — Attorney for the same 

2lst January 1879 

This is an appeal from a conviction of a 
District Magistrate sentencing the Appellant 
to two months' imprisonment for embezzle- 
ment. 

According to the information in the Re- 
cord, one Jules Gautier charged one Henry 
Painter with haying on the 18th April 1878, 
in the latter's house, in Port Louis, em* 
bezzled a bill or promissory note, signed by 
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tiff in the sum which might be so allotted 
to him^ after deduction of all sums which 
should be satisfactorily established to have 
been received by him, on account thereof. 
The judgment concluded with certain instruc- 
tions to the Notary for his guidance in the 
prosecution of the remit thereby made to him. 

Mr Raoul proceeded with the work, and on 
the Ist June 1877 completed the operations 
for tbe rectification of the partage by Notary 
Maingard according to his (Mr Raoul's) then 
estimate and appreciation of the rights of 
parties respectively."" The result, so far as 
concerns the Plaintiff Jourdain was that his 
interest on the Estate of his grand father was 
stated to be, $ 2,864.87 or Rs 5,729.76, as 
at the date of 1st September 1877. 

The Plaintiff caused the other parties to 
the suit to be summoned by an Usher, to 
appear before the Notary on 13th August 
1877, to approve of the said scheme of divi- 
sion or to make such objections and observa- 
tions upon it, as they might think necessary. 
On the day named, Mr Ducray, Attorney for 
the Defendants appeared before the Notary, 
and at his request, the. matter was adjourned 
to the 24th of the said month of August. 

On that day, the parties met, before the 
Notary, and the minute of the meeting bears 
that the parties having taken cognizanse of 
the state prepared by Mr Raoul in rectifica- 
tion of the partage proposed by Notary Main- 
gard, Mr Ducray as Attorney for the Defen- 
dants Mr and Mrs Hily, under all reserve of 
the rights of his clients under the appeal 
entered to the Privy Council against the 
judgment above mentioned of this Court of 
î29th March 1877, of his right to object to 
the partage made by Mr Raoul, for such 
reasons as might occur to him, submitted 
certain observations to the Notary, appearing 
on Folios 28, 29 and 30 of the expédition 
(certified copy) of the partage prepared by Mr 
Raoul lodged in the case^ and now before us. 

The Plaintiff assisted by his Attorney Mr 
Elie protesting against the observations of 
Mr Ducray, submitted objections to the work 
of Mr Raoul amounting altogether to 12 in 
number, set forth on Folios 30 and 81 of 
said Expédition. 

In this position of matters, Mr Raoul refer- 
red the parties to the Court, stating that he 
had made up his scheme in strict conformity 
with the judgment of the Court, but that it 
appeared to him, after weighing the observa- 
tions of the parties, that some of them were 
deserving of consideration. Accordingly, he 


thought that Mr Ducray's observation as to 
a sum of jS 674.11, the value of certain 
casks of wine might be admitted, as the atten- 
tion of the Court, probably had not been 
called to certain evidence bearing on the 
matter. He further stated his opinion that 
certain of the Plaintiff's objections might also 
be admitted as mentioned on Folios 32 and 
83 of the Expédition — with the view, there- 
fore, as the Notary explains, of avoiding the 
loss of much time, and of assisting the Court, 
if it should consider his views as well founded, 
he has made by anticipation, such modifica- 
tions on his Report, as those changes would 
render necessary. 

< The result of those alterations on his scheme 
of partition, would be to increase the sum 
fulling to the Plaintiff as his share, from 
g 2,864.87^ or Rs 6,629.75 as above men- 
tioned, to * 7039.18 or Rs 14,078.36--as at; 
the date of 1st September 1877. 

When the case came up before us for argu- 
ment on the proceedings and conclusions of 
Mr Notary Raoul, it was admitted by the 
Counsel on both sides, that, although the 
decision of the Court of 29fch March 1877, 
bore that for the amount to be found due by 
the Notary under deduction of payments to 
account duly vouched, the Court then found 
the Defendants liable to the Plaintiff. Never- 
theless both parties might still be competently 
heard upon the operations of Mr Raoul, with 
the view of supporting the interests of their 
respective clients. * 

The Counsel for the Defendants strenuously 
objected to the later proceedings of the 
Notary, after he had made what Counsel 
termed his first Report, bearing the date, as 
we have seen, of 1st June 1877. He argued 
that although the Notary himself states that 
his first Report was in strict conformity with 
the judgment of the Court, he nevertheless, 
afterwards, proceeded to review his own 
judgment, which it was contended he could 
not competently do : It was farther argued 
that the Defendants could only be asked to 
consider the first Report, now final in the 
sense that the later work of the Notary could 
not bo looked at, and which first report as a 
whole, they were willing to accept as fixing 
the position of parties : That the Notary had 
attempted to go beyond his functions, had in 
fact acted in contradiction of the Court, on 
his own assumption that on some points the 
Court had been imperfectly informed. Counsel 
therefore opposed the reception and recogni- 
tion of the additional report by Mr Raoul 
both in principle and details. All those argu- 
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ments of the Defendant's Counsel were con- 
tested by the other side. 

It does not appear to us that we can sustain 
the objections here made on behalf of the 
Defendants for the purpose of shutting the 
later work of Mr Raoul altogether out of view. 

After his Report of 1st June 1877 had been 
seen by the parties^ they came before him, 
and submitted^ on both sides^ certain ob- 
jections to the manner in which he had framed 
it. It appeared to him that those objections 
deserved consideration > and with the view of 
saving time^ and a fresh remit from the 
Court, he remodelled his Report, ^o far as he 
thought the points submitted by the parties 
were well founded, ana ultimately laid the 
whole result of his enquiries before the Court. 
In all this we do not see that there was 
anything incompetent or irregular, so as to 
prevent us taking up the case as it stands 
with the assistance afforded by the observa- 
tions of the Notary. In preparing the present 
judgment, what is called the second Report 
of the Notary has been used by us mainly as 
a guide to various points which had not been 
dealt with in his first Scheme of division. 
The parties by their Counsel have now been 
fully heard upon those points, and on every 
matter which they considered material. We 
shall now proceed to state our views upon the 
questions argued before us, in their order. 

The first point discussed related to certain 
articles of silver plate belonging to the late 
Mr Hérout and forming part of his succès* 
sion ; The Plaintiff stated that those articles 
had not been submitted to the experts for 
valuation, in this case, along with the other 
pieces* 

The Plaintiff however, at the last hearing 
of the case, did not press this matter, and 
the conclusion of the Notary as to the silver 
plate will stand, as it is. 

2. The Plaintiff claimed interest upon the 
sum of $ 674.11 the value of certain casks of 
wine for which it was not disputed that the 
community had to accountx The Defendants 
maintained that the Court in the judgment of 
the 29th March 1877— while alluding to this 
matter, had not allowed interest ; that this 
must now be presumed to have been done by 
the Court advisedly and consequently it was 
now too late to give interest, the matter being 
finally closed. We are unable to see any good 
reason why interest should not be allowed 
on this as on the funds^ generally of which 
Mr and Mrs Hily took possession. The omis« 
flion by the Court in its judgment of â9th 


March 1877 — ^to give interest was probably 
altogether accidental from this incidental mat- 
ter of interest not having been brought at the 
time, under its notice. We do not think that 
the omission can be pleaded now to the exclu- 
sion of the claim of interest. 

3. The Plaintiff o mtended that, in making 
up the accounts among the parties interest 
ought to run upon each sum of money, from 
the date of its beinff received by Mrs HérQUt. 
To this the Defendants objected that in his 
first Scheme, the Notary did not allow in- 
terest: That by the judgment of the Court 
he had no authority to do so, but on the con- 
trary by that judgment he was foreclosed from 
allowing interest : That by Art. 1153 of the 
Civil Code interest was only to be given 
when the law expressly allowed it, or at all 
events, only from the date of the demand. 
We do not think that the Defendant's reason- 
ing here ought to be given effect to. From 
the whole tenor of the judgment of the Court, 
we are satisfied that it was the intention 
of the Judges to allow interest to the Plaintiff 
on the money in the hands of his opponents, 
only from the date of receipt, it was neces- 
sarily enjoyed by them ever since, and looking 
at the position in which they stood with res- 
pect to the Plaintiff, and their conduct gene- 
rally as now disclosed by the evidence in the 
case, WQ have no hesitation in allowing the 
interest here asked for C. C. 1373, 1992 
S. 1864, 1-635. 

4, 6, & 6. We think interest should be 
allowed on those items of the account for the 
same general reasons as in the last objection. 

7. The question raised under this objection 
by the Plaintiff which the Notary in his later 
suggestions to the Court has dealt with, in a 
way favorable to the Plaintiff, is one of im- 
portance. The Plaintiff takes his stand here 
upon Art. 79-? of the Civil Code which runs 
as follows : *^ Les héritiers qui auraient di- 
verti ou recelé les effets d*une succession, 
sont déchus de la faculté d'y renoncer, ils 
demeurent héritiers purs et simples nonobs- 
tant leur renonciation, sans pouvoir prétendre 
à aucune part dans les objets divertis ou re- 
celés.*' The Defendants contended that it is 
now too late to raise this question as the 
judgment o{29ih March 1877 was altogether 
silent on the matter, and that they were not 
bound now to enter upon and argue the ques- 
tion ; at all events, they submitted that such 
a law being of a highly penal nature, ought 
to be most strictly interpreted and looking at 
what had really taken place in this case, at 
all the facts and circumstances, they conten- 
ded that this text of the Code did not apply 
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here : There was no recel or divertissement 
by the Defendants which the law absolutely 
requires, S. 1856 1 425. Demolhomhe and 
Marcade in their cofnmentaries on the article, 
the Defendants further argued that they are 
not liable for the way in which the former 
Notary Maingard dealt with the succession. 
The items referred to arise from nothing else 
than mere errors in the way in which the 
interests have been calculated, in framing the 
accounts, between the parties. We do not 
think that we are foreclosed from considering 
this question by reason of anything that has 
taken place in the case, but we quite agree 
with the Defendants in their argument 
that the law which is here invoked by 
the plaintiff^ being of a highly penal na- 
ture, ought to be strictly interpreted and 
should not be stretched by implication be- 
yqnd its precise terms ; "We think that the 
forfeiture contained in it, should not be en- 
forced, except the conduct of the inculpated 
parties has been such as to bring them clearly 
within its scope. We must accordingly refer 
to the judgment of this Court of 29th March 
1877 for the solution of this question. From 
that judgment it appears that the conduct of 
the Defendants in not giving up a large part 
of the succession for the benefit of the heirs 
entitled to share in it, but setting it aside for 
their own personal advantage, was clearly 
fraudulent. This has been expressly found in 
the said judgment of the Court. We are 
theref >re unable to see any grounds for the 
non application of Article 792 of the Code to 
this case now before us. We do not think as 
we have already stated, that we are precluded 
from considering this question and that the 
contention of the PlaîntiflF here can be shut 
out on the ground that it is too late, and that 
it ought, under pain of foreclosure for ever, 
to have been submitted before the Court pro- 
nounced the leading judgment of 29tli March 
1877. 

Looking at the peculiar facts of the case 
and the course it has run before this Coutt 
and the Notary, we think the point, though 
we doubt it might have been raised earlier 
before the remit to the Notary, was still in 
time, and competently taken before the No- 
tary and before ourselves, when the case was 
last argued before us. The Report of the 
Notary is therefore affirmed on this part of 
the case. 

8, & 9. These objections relate to the 
expense of the partage by Notary Maingard 
and the costs due to Mr Raoul for his profes- 
sional work. We see no reason to interfere 
here with the conclusions at which Mr Raoul 
has arrived in his later Scheme of division. 


. 10, 11 & IS. We also think that as to* 
the matters embraced under those heads Mr 
Notary Raoul has arrived at a sound conclu- 
sion and that on those points, also, it is our 
duty to give effect to the views contained in 
his later Scheme of division. 

On the whole matter, therefore, we give 
judgment against the Defendants Mr and Mrs 
Hily, jointly and severally, in favor of the 
Plaintiff for the sum of * 7,039.18 or 
Rs 14,078.36 as brought out in the Report of 
the Notary, with costs. 


SUPREME COURT 


TRUBLET & ORs,— Plaintiffs 


versus 


LEVIEUX,— Defendant 


Before 
His Honor N. G. Bestel, Acting Chief Judge 

« 

and 
Mr Lionel Cox, — Provisional Judge. 

Record No. 19,663. 

6<A February 1879 

After reading the Master's Report, the 
parties admitting the correctness of the balance 
found by the Master to be due by Widow 
and Heirs Trublet to Levieux and upon 
hearing Counsel on both sides on the question 
. of costs, it is ordered that the Master's Re- 
port be and the same is hereby affirmed, and 
that the said Defendant do recover against 
the said Plaintiffs the sum of one thousand 
nine hundred and ninety three dollars and 
Torty two cents or three thousand nine hundred 
and eighty six Rupees and eighty four cents 
being the final balance found by the Master, 
value of the 31st day of December 1868, with 
the sum of three thousand six hundred and 
twenty five Rupees and two cenU for interest 
thereon at the rate of nine per centum per 
annum up to the said sixth day of February 
together with the sum of four thousand and 
four Rupees and twenty five cents for costs. 
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SlIPREMIS COURT 


a&rest after unsatisfied judgment^— 
Pkisoner,— Certiorari, — Motion to be 

ADMITTED TO BaiL. 

Where a certiorari has issued U bring up a 
judgment under which a party is in prison^ 
the Court will not admit him to bail until 
ihe case is determined by the Court, before 
a return lias been filed to the writ of certio» 
rartf as until such return is filed, the Court 
is not in presence of the process upon which 
ihe part^ is detained. 

In this case the Court stated that as soon as 
the return to the writ would be filed, the 
motion for bailing out the Applicant would 
be entertained* 


In the Matter of 
ALEXANDRE RI BET,— Petitioner 


a 


€< 


Before 

is Honor A. G. Ellis, — Acting First 
Puisne Judge 

and 

His Honor E. J. Leclezio, — Acting Second 

Puisne Judge 


T. L. Jenkins, — Of Counsel for Petitioner 


Record No. 20,210 


6th Marh 1879 


JenkinSy for the Petitioner in this case, after 
having obtained from the Court the issuing 
of a writ of certiorari to remove into this 
Court a certain record of a judgment of the 
Senior District Magistrate of Port Louis dated 
the 18th February last, in a certain matter 
which was a Summons after unsatisfied judg- 
ment issued at the request of one Louis Lau- 
rent, moved the Court yesterday for a rule, or- 
dering the release from prison of the said Peti- 
tioner, who, before the motion for the issuing of 
the said writ of certiorari was made, had been 
apprehended on a writ delivered by the Dis- 
trict Clerk of Port Louis in virtue of the 
8$id judgment, " and this on the said Plaintiff 

furnishing bail to be at the disposal of the 


Court, and surrender himself when r%^uired 
and also until the Supreme Court shall 

'^ have decided upon the motion for the writ 

^^ of certiorari aforesaid." 

After having taken time to consider, we are 
of opinion that it would bç inexpedient and 
premature for the Court to deal with the 
motion for the release on bail of the Petitioner 
before a return has been filed to the writ of 
certiorari already ordered to be issued, as 
until such return is filed the Court is not in 
presence of the process upon which the Peti- 
tioner is detained. This appears to be the 
course followed by the Court of Queen's 
Bench in analogous circumstances. In King 
versus Reader, a short report of which is to 
be found in Queen versus Lord L. J. 1847, 
Duties of Magistrates page 15.) the Defendant 
after he had lain a fortnight in gail brought 
a certiorari, and upon the return of it he was 
admitted to bail. That case was acted upon 
in re Turner 15 L. J. N. S„ M. C. 140, altho' 
it appears that there the bailing was by 
consent. 

In Queen versus Lord — a Rule absolute 
had» on a former day, been obtained for a 
certiorari by virtue of which Lord was com- 
mitted to prison. A motion was afterwards 
made that the prisoner might be brought up 
to be admitted to bail until the argument of 
the certiorari, and on this motion the Court 
admitted the prisoner to bail. See also the 
authorities quoted in Note E page 429 of 
Palei/ on Summary Convictions 5th Edition 
1866, 

On the strength of these authorities we are 
disposed to entertain the motion for bailing 
out the applicant as soon as the return to 
the writ of certiorari has been filed, and we 
understand that this return will be made im- 
mediately after the service of the writ upon 
the Magistrate. 


SVPREMi: COURT 


t€ 


Motion fob Leave to Appeal to Privy 
Council, — Invalidity of Petition on 
THE Ground of Change of Attornies,— 
Provisional Execution of Judgment. 

Held that ihe judgment pronounced on the 6th 
February 1879 was the final and definitive 
judgment of the Court on the issues raised 
between the parties in this case, and that 
those issues involved sums exceeding the 
appealable amount / 
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Thai the petition for leave to appeal waê not 
invalid becatise the proceedings connected 
with it had been taken by an Attorney other 
than the Attorney duly entrusted with the 
previous proceedings in the action^ in as 
much as the mandate committed to the 
original Attorney was exhausted when the 
final fudgmeut was obtained^ and it was 
competent for the party to entrust the pro* 
ceedings in connection with the appeal to 
another Attorney without any/udicial order 
sanctioning a change of Attornies, 

That the Defendant was entitled to the pro- 

visional execution, pending the appeal, of 

the judgment given in his favour, on his 

furnishing sufficient security for the due 

performance of such judgment as the Privy 

Council should think fit to give on the appeal 

• 

The Court accordingly granted the motion for 
leave to appeal made by the Plaintif and 
the provisional execution craved by the 
Defendant, and referred the parties to the 
Master to determine the security to be given 
on either side — No costs. 

WIDOW TRUBLET & ors,— Plaintiffs 

versus 

LEVIEUX,— Defendant 

Before 

His Honor Mr Justice Bestbl, — Acting 

Chief Judge 

and 

His Honor A. G. Ellis, — Acting First 

Puisne Judge. 

E. Pellerbau, — Of Counsel for Plaintiffs 
E* Leblanc,— Attorney for the same 

L, RouiLLARD, — Of Counsel for Defendant 
P. E, DE Chazal, — Attorney for the same 

Record No. 19,663. 

6/A March 1879 

In this case the Plaintiffs moved for leave 
to appeal to Her Majesty in Her Privy 
Council. 

The claim of the Plaintiffi in the action 
naturally sub-divided itself into, and was dis- 
posed of by the Court under two branches. 
The questions arising under the first branch 
of the cause were dealt with and disposed of 
by the Court in a judgment dated 14th June 


1878. It is not denied that this judgment 
was for an appealable amount, and leave to 
appeal was applied for by the Plaintiffs, and, 
in accordance with tlie practice of the Court 
the petition was sis ted until judgment should 
have been pronounced disposing of the second 
branch of the action. 

The questions involved in the second 
branch of the action were disposed of by two 
judgments of the Court, the first dated 31st 
January and the second 6th February 1879 
A second petition for leave to appeal against 
the laiter judgment was presented by the 
Plaintiffs. In connection with this petition. 
Defendant contended, in the first place that, 
the judgment by which the second branch of 
the action was finally and definitively settled 
was that under date 31st January 1879 and 
not that of 6th February, to which alone the 
petition for leave to appeal is applicable. We 
have cfirefully considered this contention and 
are of opinion that it is not well-founded. 
We consider that while the judgment of Slst 
January enunciated the principles to be given 
effect to in disposing of the second branch of 
the action, it is merely preparatory to and 
not the final and definitive decree of the (îourt 
upon this part of the case. Prior to the final 
and definitive judgment being pronounced it 
was necessary that certain calculations and 
computations should be made, and with this 
view the judgment of Sist January concluded 
by referring the case to the Master, and the 
necessary calculations and computations hav- 
ing been made by him, the Court on the 6th 
February proceeded to pronounce its final 
and definitive sentence, and by the judgment 
of that date disposed of the questions raised 
under this branch of the case. It was not 
disputed by the Defendant that the issues 
under the second branch of the case involved 
sums exceeding the appealable amount, and 
regarding, as we do, the judgment of 6th 
February 1879 as the decree by which those 
questions were finally disposed of, it follows 
that the Plaintiffs are entitled to appeal from 
that judgment. 

It was further objected by the Defendant 
that the petition was invalid^ because the 
proceedings in connection with it had been 
taken by an Attorney other than the Attorney 
duly entrusted with the previous proceedings 
in the action. We are however of opinion 
that this objection cannot be sustained, as we 
are satisfied that the mandate committed to 
the original Attorney was exhausted when 
the final judgment of this Court on the issues 
raised in the declaration was obtained, and 
that it was competent for the party to entrust 
the proceedings in connection with the appeal 
to another Attorney without any judicial or- 
der sanctioning a change of Attornies* 
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We accordingly grant the' Plaintiff's appli- 
cations for leave to appeal to the Privy Coun- 
cil against the judgments of this Court of 
14th June 1878 and 6th February 1879. 

With regard to the question of provisional 
execution, the Plaintiffs contended that the . 
Court in exercise of its discretion under the 
Royal Order in Council should refuse such 
execution in this case, on the ground that the 
judgment pronounced was ultra peiita. On 
such an application as this, however, we can- 
not discuss the competency of the judgment 
pronounced by the Court, and— as we deem 
this peculiarly a case in which the Defendant 
is intitled to the execution, pending the 
appeal, of the judgment directing the Plain- 
tiffs to pay to him the amount found due and 
the whole costs of the action, we direct that 
the judgment be carried into execution, but 
that before such execution, the Defendant do 
enter into good and sufficient security for the 
due performance of such judgment or order 
as Her Majesty, her heirs and successors shall 
think fit to make upon the appeal. 

We further refer the parties to the Master 
to hear and determine all questions relative 
to security to be furnished on either side. No 
costs. 


Before 


SUPREME COURT 


Appeal from Judgmbnt of the Master,*— 
Action in Reddition of Accounts. 

Held by the Court that^ after carefully con- 

sideritig the evidence both documentary and 

parole which had been adduced in the case, the 

judicial proceedings which bad taken j^;^ce in 

this Court, the conduct and actings of the 

different parties from first to last, their legal 

position and relatiom to each other so far as 

shewn by the evidence, the Master had arrived 

at a sound conclu^on in his Report, which 

was affirmed in all respects excepting as to 

the value of 16,000 gallons of rum the price 

of ichich was reduced from $ 1.50 to $ 0.50 

per gallon. The Court granted to the Plain* 

tiff two thirds of t/ieir costs as taxed by the 

Master. 


BOULANGER & WIFE & anor, Plaintiffs* 

versus 

HEIRS DANIEL MARTIN & ors,— 

Defendants 


His Honor Sir C. F. Shand, Kt., Chief Judge 

and 

His Honor Mr Justice Bestbl^ First 
Puisne Judge 


L. RouiLLARD, — Of Counsel for Plaintiffs 
G. A. Ritter,— Attorney for the same 

g/GuibertC ) «f Counsel for Defendants 
J. Guibbrt, — Attorney for the same 

nth September 1878 

In this ease the Plaintiffs Marie Melanie 
Celina Geffrey the legitimate and duty autho- 
rized wife of, but separated as to property 
from Aristide Boulanger. 

2o. Aristide Boulanger for the validity of 
the proeeedings and the authorization of his 
wife, both of the District of i^laines Wilhems. 
proprietors. 

So. Emma Fenouillot de Palbaire, the 
widow by a first manage of Emile Geffrey 
and by a second mariage of Paul Bussié also 
of the District of Plaines Wilheras proprie- 
tress^ sued the Defendants. 

lo. Marie Juliana Martin the duly autho- 
rized wife of Edouard Wilman. 

î^o. The said Edouard Wilman for the 
validity of the proceedings and the authoriza- 
tion of his said wife, both of this town of 
Port Louis proprietors. 

So. Arthur Martin of the District of Flacq, 
landowner, and certain other persons all called 
in their capacity of heirs, under benefit of 
inventory for their share and portion in the 
succession of the late Daniel Martin their 
father deceased. 

4o. Célina Lemerle the Widow of Daniel 
Martin of the District of Pamplemousses» 
landowner, acting in her own name on account 
of the community of goods and properties 
which existed between her and her late hus- 
bandj which community she has accepted, 
under benefit of inventory. 

ho. Richard Ambroise Robert of Port Louis 
without profession, since deoeased. 


* *' This case was passed oyer by mistake in 1878 


f> 
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60. Alfred Rochecouste of the District of 
Grand Port, landed proprietor. 

7o. Edward Hart of Port LouiB> sworn- 
broker and landed proprietor since deceased. 

80. Lisis Cantin of Port Louis, landed pro- 
prietor : — All the above named Defendants as 
Laving been parties to a suit pending some 
years ago before the Court between Robert 
and Martin and bearing the No. 10027. 

The Plaintiffs alleged that the said Widow 
Bussié and Boulanger the wife, had^ on 2nd 
October 1862, obtained from the Court a 
judgment condemning the concern known by 
the name of Distillerie Centrale to pay the 
sum of X 12,439.70 together with interest : 

That by declaration issued on the 27th of 
August 1863, Richard Ambroise Robert in 
his capacity of Manager and partner of the 
DistiUerie Centrale prayed the bupreme Court 
to order that accounts be furnished by the 
late Daniel Martin who had made advances 
to the said Distillerie Centrale, and received 
in consignment the produce thereof, and in 
default of such accounts, within the delay to 
be fixed bv the Court, that Martin should be 
condemned to pay the sum of $ 16,000 the 
presumed balance of the said account : 

That on such declaration issue was joined, 
and by Rule of Court of the 20th l^ovember 
186S, the matter at issue was referred to the 
arbitration of Henri Rostand of Creoles street, 
j?ort Louis, Accountant to a Broker, and of 
François Gouillard of Port Louis, Accountant, 
and of such third person as they would appoint 
in case of division between them :— - 

That in consequence of the arbitrators not 
agreeing, and their having come to an opposite 
conclusion, Jules Chauvin then of Port Louis 
Merchant, was appointed umpire, by Rule of 
Court of the 11th of May 1864 :— 

That on the 14th of March 1865, Jules 
Chauvin gave his award in favor of Daniel 
Martin, finding among other things, that a 
balance of $ 19,040.94 at the date of the 
81st December 1863 was due by the Distillerie 
Centrale to DanieJ Martin to wit 13,163 dol- 
lars and 46 cents balance of first account 
beginning 22nd December 1856 and ending 
Slst December 1863, and the second begin- 
ning on the 10th January I861B and ending 
Slst December 1863, errors and omissions 
excepted : That on the l^th December 1865 
the said award of Jules Chauvin was made a 
Rule of Court : That an examination of the 
said accounts has shown Plaintiff that on 
the debit side the said accounts were teeming 


with errors, false, fraudulent and double 
entries all as minutely detailed in the decla- 
ration : That the said entries are false and 
fraudulent because lo« No judgment was ever 
obtained by Brown against the Distillerie Cen- 
trale. 2o. Because according to a deed under 
Srivate signatures between Brown and Robert 
ated 4th and 5th February 1861 duly regia- 
tered, which document came to light in the 
latter end of the Tear 1870, in the course of 
a law suit between Martin and Brown, and 
ignored by all, save the parties thereto, no 
such payments as those mentioned in Martin's 
account could have been, or were made as 
alleged : 

That all the aforesaid items which cannot 
be maintained on the debit side of the afore- 
said accounts amount to the sum of $ 26,424 
and 51 cents : — 

That further more important omissions, and 
false entries were also to be found on the 
credit side of the aforesaid account which were 
also minutely set forth in the declaration. 

The declaration concluded that the Plain- 
tiffs Widow Bussié and Boulanger the wife 
exercising the rights of their debtor, the Dia^ 
tillerie Centrale, were entitled to call upon 
the Court to order that the aforesaid accounts 
the balance whereof has been found by Mr 
Jules Chauvin to amount to the aggregate 
sum of $ 19,040.94 errors and omissions 
excepted, be rectified by striking out from the 
debit thereof, at their respective dates, the 
sundry entries which they averred to be 
erroneous entries, double entries, and fraudu- 
lent, amounting to $ ^6,424.51 and by adding 
to their credit side the sundry amounts, which 
have been omitted in the said accounts and 
which ought to have figured therein, and 
amounting to the sum of $ 51,352.97 and 
further ordering that the Master, upon the 
aforesaid rectifications, should establish the 
true balance of the accounts and the Defen- 
dants the heirs of the said Daniel Martin 
should pay the aforesaid balance with interest, 
and give up possession of the said Distillerie 
Centrale, with costs : reservation of the rights 
of Plaintiffs to examine the further accounts 
of the said Daniel Martin and to claim 
damages for all the acts, deeds, &c., of the 
said late Daniel Martin, especially for the 
state of bad repairs and conditions in which 
the machinery, buildings, &c, of the said 
Distillerie Centrale, had been allowed to fàH 
into. 

The Defendant Martin pleaded that the 

Plaintiffs action is informal and inadmissible 

in law ; lo. Because the object of the said 

i action is to change and set aside a final 


I 
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award of arbitrators made a rule of Court 
after argumeat on the 20th of November 
1863, in a suit then pendi^ before the 
Supreme Court between Richard Ambroise 
;Bobert Acting in his alleged capacity of 
Manager of the Quildiverie Centrale, against 
Daniel Martin and Alfred Roohecouste, Lisis 
Cantin, Paul Mollières and Edward Hart, 
iateryening parties, in their capacities of 
Members of the Committee of Supervision or 
Control of the Distillerie Centrale of Mahe- 
bourg ; 2o, Because the arbitrators have in 
conformity with the powers conferred upon 
ihem finally settled the accounts between the 
Jate Daniel Martin and the said GuUdiverie Cen- 
. ^ale of Mahebonrg ; The Defendants farther 
denied the several facts and things alleged 
in the declaration and especially tiie alleged 
errors, and double or false entries : 

The Defendants prayed that the action be 
dismissed with costs ; The Defendants Edward 
Hart and Lisis Cantin, pleaded, that they 
abided by the decision of tne Court, claiming 
their costs against the failing party or narties. 
The Defendant A. de Roohecouste, pleaded, 
lo. That he has nothing to say in bar of 
Plaintiffs demand as to the rectifications of 
accounts prayed for by Plaintiffs against the 
€fuildiverie Centrale and abided by the decision 
of the Court. 2o. The said Defendant further 
. said that the Court in its judgment of 7th 
October 1872, acknowledged his right to the 
portion of land on which the said Distillery 
has been erected, and has further acknow- 
ledged that the said Defendant was not per- 
sonally liable towards Plaintiffs or any other 
party for the debts of the said Guildiverie 
Centrale, both of which points have been 
decided already by the award of arbritration 
given by Jules Chauvin and have not been 
questioned by Plaintiffs. So. The said Defen- 
dant further pleaded that the rights of Plain- 
ti£&, whatever they may be, can only be 
exercised against the distilling apparatus alone 
of the Guildiverie Centrale, and not against 
the land and the buildings, which are the 
personal property of the Defendant. 

The Plaîntifis in answer to the first plea 
of the Widow and heirs Daniel Martin, said 
that their action is formal, competent and 
admissible in law. And as for the second plea, 
they joined issue. 

The Defendant Richard Ambroise Robert 
in answer to the Plaintiff's declaration said : 
That he joins the Plaintiffs in claiming costs 
against the contesting party or parties. 

On 11th of February 1874, the Court, pro- 
nounced this order '' After hearing Counsel, 
on both sides, and after mature deliberation, 


it is ordered that the parties be referred to 
the Master to compute the accounts, as prayed 
for. Costs reserved." 

The questions which the Court has now to 
decide are those arising on the Report of the 
Master, to whom as we have just seen, a 
remit was made by the Court to compute 
accounts. On the 4th November 1874 tiie 
Master furnished a very full and elaborate 
Draft Report containing a minute history of the 
case and the relations of parties consequent 
upon the association of a certain number of 
persons dated ôth September 18Ô5. This 
copartnery under the name of the Guildiverie 
Centrale was established for the production of 
rum from the sirups and molasses which the 
Members of the Company who were planters, 
could not turn to a better account, and were 
to hand over to the late R. A; Robert who 
was to Manage the concern, and account for 
the results. The partners were not to incur 
any personal liability, and the materiel of the 
distillery (the ground excepted) was to be 
the sole guarantee or security to those who 
might come forward vrith money, for the pro- 
motion of the business. Daniel Martin, the 
predecessor of the Defendants advanced funds 
to Robert for the business, and in return* 
had consigned to him the rum manufactured 
during the Years 1858, 1869, 1862 and 186S. 
In August 1863, Robert entered an action of 
accounts against Martin, in which certain of 
the partners intervened in their capacity of 
Members of the Supervising Committee of the 
Distillery. The result of the suit which was 
referred to arbitration was, that two sums of 
g 13,163.46 and another of % 5,877.48 were 
found due to Daniel Martin by the Distillery. 
The award was made a Rule of Court on 
12th December 1866. 

The present Plaintiffs are creditors of the 
distillery, holding a judgment of the Supreme 
Court for the sum ot 8 12,439.70, dated 2nd 
October 186^, and they have entered the 
present suit, with the view of correcting the 
above mentioned accounts to which, as we 
have seen above, they have stated various 
very serious objections. The Master [has dealt 
with the whole of those in his Draft Report, 
and, after hearing parties upon objections to 
the same, he prepared his final Report dated 
1st April 1875. On this final Report, parties 
have been heard at length before us, and we 
have also had the advantage of a written 
pleading from both sides of the bar, which, 
on the suggestion of Counsel themselves, we 
allowed them to put in. 

In now reviewing the Master's Report, we 
shall deal with the various matters raised in 
it, in their order. 
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I, Objections of the Plaintiff^, We think 
the Master in this part of the case^ has oarried 
oat the remit from the Court properly, and 
we therefore approve of what ne says under 
this head of his Report. To finish the case, 
the two points here referred to will require 
to he disposed of hy the Court, if, the parties 
cannot agree about them. 

II. Objections of the Defendants* No. I. The 
objection here relates to two entries of $ 616 
and $ 438.31 as moyennes dUntéréfs. The 
Master has amended his draft and maintained 
those entries in the account, and in so doing 
we think he has acted correctly, and we 
approve of the conclusion at which he has 
arrived. 

The 2nd, 3yd and Wi objection. It was 
contended by the Defendants, that they should 
have been allowed credit for all the money 
paid under the judgments in the cases of 
Brown versus Martin, as in law the Ouildiverie 
Centrale was bound by those judgments, that 
at all events, if their predecessor Martin was 
not entitled to take credit for the whole 
amount of those judgments, he ought, in any 
view, to be credited with all that he actually 
paid to Brown, under the compromise which 
they entered into. That though the judgments 
in those cases were given against Martin and 
Bobert personally, they really related to 
the business of the distillery, as Martin had 
authority, while it was in his hands, to issue 
Ions à livrer : that even if Martin was not 
warranted in issuing those hons à livrer by 
the Committee of Management of the Guildi- 
rerie Centrale, he was authorized by Robert 
to do so, to the extent of the quantity of the 
rum manufactured, which fell to his share, 
and he, Martin, ought to get credit at least 
for that proportion, which would vary accord- 
ing to the amount of interest Robert might 
be held to have in the compromise between 
Martin and Brown. 

On those diflPerent questions, after carefully 
considering the evidence both documentary 
and parole which has been adduced in the 
case, the judicial proceedings which took place 
in this Court, the conduct and actings of the 
different parties concerned from first to last, 
their legal position and relations to each other, 
80 far as snewn by the evidence and having 
^ven the arguments of Counsel both oral and 
m writing, our best attention, we are of opinion 
on the whole questions here involvea that 
the Master has arrived at a sound conclusion 
in his Report, and we accordingly confirm the 
same in this part of the case. 

Fifth objection. This relates to the 16,000 
gallons of ram stated to have been delivered 


to Brown by Martin, in the month of Septem- 
ber 1862, but which was not in point of fact 
delivered. The Master has held here that this 
rum ought to be charged against Martin at 
the rate of S 1.50 — as the market rate at the 
time, there being an accord then existing in 
the trade. "We are not able to concur in this 
conclusion. Without at all approving of the 
conduct of Martin here, or sustaining the 
alleged excuse made for him that he was 
driven to unworthy modes of protecting him- 
self by the conduct of the Managers of the 
Guildirerie Centrale wo think that the Plain- 
tiffs must submit to the ordinary rule of 
being obliged to prove their case, in a 
fair and reasonable sense^ according to the 
circumstances actually occurring. What be- 
came of this rum is not satisiactorily esta- 
blished although under the orders of this 
Court very extensive inquiries haye been ins- 
tituted for this purpose, but keeping in view 
the great lapse of time since those affairs took 

{)lace, the death of many of the parties, the 
OSS of business books, and the circumstances 
generally, which are both peculiar and not a 
little complicated we think it would not be 
reasonable to charge the value of the rum at 
this very high figure. The Plaintiffs themselves 
have latterly stated that they were prepared 
to admit that the finding of the Master here 
might with propriety and reason be largely 
modified. In the absence of positive proof in 
the matter, we must adopt such a scale as 
may in our opinion most fairly and equitably 
meet the justice of the case. We think on 
the whole, that a rate of 2s. per gallon will 
be fair and reasonable here, and we alter the 
Master's Report to this extent accordingly. 

Bixth objection. This head has reference to 
an argument of the Defendants that the Master 
has in making up his Report given a weight 
and effect to certain documents to which they 
are not legally entitled. It appears to us that 
the objection cannot be supported for it must 
be remembered that it is only after parole 
evidence had also been led at length when 
he had of course the advantage of seeing the 
witnesses that the Master reviewing the whole 
case as disclosed on both sides has arrived at 
the conclusions which he has adopted. It has 
been ai^ed for the Defendants that the 
Report of the Master finding sums so large in 
amount due by them, must be erroneous, as 
no such profits could possibly have been 
realized to support the results at which he 
has arrived. But looking at the startling 
fluctuation in the price of rum chiefly oausea 
by coalitions from time to time amone the 
distillers and the encouragement to speculation 
thereby engendered, it was only to be expected 
that large gains and losses woidd from time to 
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time be realized and sustained by persons 
engaged in that traffic. 

The result of the present judgment of the 
Court is to maintain the final Keport of the 
Master^ in all respects excepting as to the 
Talue of the 16,000 gallons of rum above 
referred to which is reduced from $ 1.50 to 
$ 0.50 or 2s. per gallon ! If the parties cannot 
make the necessary alteration for themselves, 
we remit the case to the Master to change 
his Report to the extent just mentioned, and 
recast it accordingly. As this is substantially 
a final judgment in the case, we find the 
Flaintifis entitled to two third of their costs, 
as they shall be taxed by the Master. 


BAIL COURT 


Appeal from Conviction of District Ma- 
gistrate, — Charge of Embezzlement— 
Dismissal of Appeal, — Article 383 of 
Fenal Code. 

Held, in this caee, tJutt the fact of the existence 
of a mandate that the Appellant should lay 
out the money delivered to him in taking 
out a iiceme /or the cultivation of tobacco 
brought the case within the terms of Art, 338 
of the Fenal Code* 

I%e Court accordingly maintained the con- 
viction of the District Magistrate and dis- 
missed the appeal with costs. 

LUTTY,— Appellant 

versus 

THE QUEEN,— Respondent 

Before 

His Honor N, G. Bestel,— Acting 
Chief Judge 

EtJG. Bazirb, — Of Counsel for Appellant 
G, Bouloux, — Attorney for the same 

L. Cox, — Of Counsel for Bespondent 
J. BoxjcHBT, — Attorney for the same 


Becord No. 456« 


6/A March 1879 


The facts of the case now under appeal as 
stated by the District Magistrate of Rivière 
du Rempart are the following (Viz.) T^e 


accused Lutty (now Appellant) was charged 
below by one Baya Purredi Appadoo with 
having received from the latter about eight 
months ago a certain sum of money to wit : 
Twenty Rupees to procure for him the said 
Appadoo a license to plant tobacco, and three 
Rupees for his Lutty's travelling expenses — 
Lutty instead of fulfilling his promise, appro- 
priated to his own use the money so entrusted 
to him for the purpose aforesaid, and did not 
obtain the license which he had agreed to 
take out, Appadoo under the belief that 
Lutty had taken out the licence had planted 
his land with tobacco. Unable to produce his 
licence for the cultivation of tobacco when 
called upon to exhibit the same the said 
Appadoo was prosecuted by the Island Reve- 
nue Inspector for having so cultivated tobacco 
without such license and was convicted of 
the said offence and condemned to £ 4 fine 
and costs. The said Appadoo sought redress 
from the District Court of Rivière du Rem- 
part for the prejudice caused him by the 
now Appellant. After hearing the evidence 
tendered in the Cotirt below, the Magistrate 
arrived at the conclusion that the charge 
was fully proved and accordingly convicted 
Lutty the now Appellant to three months 
imprisonment and to pay a fine of Rs 100 
and costs under Art. 333 of the Penal Code 
of the Island. 

Lutty professing to be aggrieved by the 
convictien has appealed from that conviction. 
Numerous are the grounds of Appeal ; but 
the learned Counsel abandoned all those 
several grounds and confined his argument 
to the subject matter of the 7th ground 
of appeal only and which sets out that 
^' even taking the fact deponed to by com- 
plainant ( Appadoo ) below and his wit- 
nessses as proved, yet they did not and cannoi; 
amount to the charge of embezzlement but at 
most to that of swindling.'' In support of 
the view taken by the learned Counsel of 
Art. 333 of the Colonial Penal Code, Bazire 
quoted the judgment delivered bj Leclézio 
Judge, with the concurrence of his brother 
Judges on the 21st January 1879 viz : Pain- 
ter V. The Queen. There is not the slightest 
analogy however between the two cases. In 
the case of Painter the bill acquitted by Gau- 
tier and handed over to Painter was found 
not to have been (remis) or so entrusted in 
persuance of any hiring or mandate and the 
keeping possession of the bill by Painter did 
not amount*to an embezzlement within the 
terms and meaning of Art. 333 of our Penal 
Code. The learned Judge was under the 
necessity of quashing the conviction with 
costs in these words ** I cannot do otherwise 
" than consider that the iraudulent act which 
" the Magistiate wished to punish is not the 
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** offence described by Art. 333 of the Penal 
'' Code " and why because there was no hirin?^ 
no deposit^ nor mandate in connection with 
the delivery of the receipted bill to Painter. 
In the present case on the contrary we have 
the admission by learned Counsel that the 
delivery of the money was accompanied with 
the mandate that Lutty should lay out the 
money so delivered in taking out the necessary 
licence for the cultivation of tobacco by the 
said Appadoo. The fact of (he existence of 
a mandate brings the case within the terms 
and spirit of Art. 333 and this breach of trust 
is nothing more nor less than an embezzle- 
ment and the finding of the Magistrate must 
be supported. 

Appeal accordingly dismissed vrith costs. 


BAIL COURT 

Appeal from Judgment of District Ma- 
oisTRATE^ — Seizure of Goods and Chat- 
tels OF A Ship owner for Damages 

FOR NON delivery OF GoODS SHIPPED ON 

board his Vessel, — 17 and 18 Vict : 
C. 104— Sect. 504. 

In this ease the Respondent had obtained a 
judgment awarding damages against the 
Appellant as owner of the bark ** Barentin " 
for non delivery of goods shipped on board 
that vessel at Tamatare. The Appellant 
not paying the damages due by him, the 
Bespondent caused his general goods and 
chattels to be seized. Thereupon the Appel- 
lant entered a plaint before the Senior Dis- 
triet Magistrate of Port Louis in which he 
sought to have the seizure declared null and 
void. The Magistrate having dismissed the 
Appellant's plaint, this latter appealed on 
the ground that no seizure of the general 
goods and chattels of a ship cwner could 
competently follow upon a judgment obtained 
against him in respect of non delivery of 
goods shipped on board his vessel / but that 
in accordance with the terms of Sect. 504 
of the Merchant Shipping Act of 1854 such 
Judgment could only be executed by seizure 
and sale of the ship* 

Held tltal the ^aiute 17 and 18 Vict: C. 104 
Sect* b04ty while limiting the amount for 
which ship owners were liable for loss and 
damage, did not put any resi/tction upon 
the mode in which such liability might be 
tnforosd, and that, in this ease, the seizure 
could not he set aside cm the ground thai 
the liahiliiy of the Appellant as a ship 
owner could not be enforced by seizing hss 
goods and chaUels. 


The Court accordingly affirmed the Magis* 
trate*s judgment and dismissed the appeal 
with costs. 


A. DOCINTHE,— Appellant 


versus 


H. MARTIN,— Respondent 


Before 

His Honor A. G. Ellis, — Acting First 

Puisne Judge 


A. BoucHERAT, — Of Counsel for Appellant 
G. BoxjLoux, — Attorney for the same 

L. A. Thibiud, — Of Counsel for Respondent 
F, Victor, — Attorney for the same 


Record No. 708 


14/A March 1879 


This is an appeal against a judgment of 
the Senior District Magistrate of Port Louis, 
dated 20th February 1879, by which the 
learned Magistrate dismissed a plaint in which 
the Appellant sought to have a certain seizure 
of his goods and chattels by the Respondent 
declared null and void. As a preliminary 
objection to the appeal the Respondent pleaded 
that '' The value of the matter in dispute " 
was under £ 20, and that accordingly the 
judgment was final and definitive to all intents 
and purposes. 

The warrant to levy, in virtae of which 
the seizure complained of was effected^ directed 
the Usher " to levy the sum of Rs 141,96 and 
further of Rs 110.33 ***»' " by distress and 
sale of the goods and chattels ** of the Appel- 
lant. This warrant followed upon a judgment 
condemning the Appellant as Merchant and 
Registered owner of the Bark Barentin to 
pay to the Respondent damages for non 4cli- 
very of certain goods ship^ on board the 
said Bark at Tamatave for conveyance to 
Mauritius together with costs of suit. The 
first sum mentioned in the warrant is the 
amount of the damages so found due^ and the 
second is the amount of the taxed costs in 
the action. After the seizure was effected, 
the Appellant served a notice on the Usher 
calling upon him to stay proceedings in the 
above seizure and subsequently introduced- 
the plaint, concluding for the nulKty of the 
seizttie, the judgment fjîni^jaffipg which is 
now submitM to review. 
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In support of his preliminary objection^ the 
Respondent contended that the value of the 
-matter in dispute must be determined by the 
principal sum found due to the Respondent 
m his action in damages^ and that the costs 
could not be taken into account. In support 
of this argument the cases of Barles versus 
Hugues {SfLVLzier^B Reports 1876 page 161) and 
of jRamsamy versus Protector of Immigrants 
decided in December 1878 (and not yet re- 
ported) were cited. 

With the principles laid down in these 
decisions I entirely concur, but I do not think 
it necessary to examine how faT these prin- 
ciples are applicable in the present case ; as 
after fully hearing parties^ on the merits of 
the appeal, I have arrived on different grounds, 
at the same conclusion as that come to by the 
learned District Magistrate. 

The main reason urged by the Appellant in 
support of his appeal was that no seizure of 
his general goods and chattels, could compe- 
tently follow upon a judgment obtained against 
him as owner of the Bark '* Barentin " in 
respect of non delivery of goods and chattels 
shipped on board the said Bark. This con- 
tention he based on the terms of Sec. 504 of 
the Merchant Shipping Act of 1854 (Stat: 17 
& 18 Vict : C. 104.) The question arising 
for consideration therefore is, whether the 
clause cited warrants the proposition that a 
judgment awarding damages against a ship 
owner for non-delivery of goods shipped on 
board his vessel, can only be executed by 
seizure and sale of the ship, and not of any 
other goods and chattels belonging to him. 

The section referred to is in the following 
terms : " No owner of any seagoing ship or 
*' share therein shall in cases -^^ * * * »* 
** (2) where any damage or loss is caused to 
'* any goods, merchandize or other things 
''whatsoever on board any such ship* * * 
** be answerable in damages to an extent be- 
*^ yond the value of his ship and the freight 
'' due or to grow in respect of such ship dur- 
'* ing the voyage which at the time of the 
'* happening of any such events is in prose- 
*^ cution or contracted for." 

There is no doubt that this enactment 
creates an exception in favor of ship owners, 
in the cases specified, from the ordinary rule 
with regard to liability. At common law 
every one is liable to the full extent for loss 
or damage caused by him. In this instance 
however, the legislature has seen fit to affix 
ti limit to the liability of ship owners for loss 
or damage resulting to third persons in the 
cases specified, the limit being the value of 
the ship and of the freight. But^ while the 


amount for which ship owners are liable for 
loss and dantage is thus limited by statute, it 
must be observed that no restriction is put 
upon the mode in which such liahitity may be 
enforced. The measure of the liability is de- 
clared to be '* the value of the ship and 
freight," but the clause referred to nowhere 
enacts that this limited liability shall only be 
made good against the ship and freight. For 
the latter proposition, which is that main- 
tained by the Appellant, I find no foundation 
in the clause referred to. It may be, and in 
most cases doubtless is the case, that the 
most sure and easy mode of enforcing judg»> 
ments for damages in cases like the present 
is, by st^izing the ship or her appurtenances ; 
but when, as here, the party holding the 
judgment thinks proper to proceed against 
the goods and chattels of the owner, are such 
proceedings null and void ? The clause refer- 
red to does not lead me to this conclusion, 
nor was any other enactment or authority to 
that effect cited at the bar. 

I am accordingly of opinion that the seizure 
here made cannot he set aside on the ground 
that the liability of the Appellant could 
not be enforced by seizing his goods and 
chattels. As regards the amount of that liabi- 
lity — in this instance Rs 252.29 — it cannot be 
maintained for a moment that " The value of 
the ship and freight," as these words are 
employed in the statute, was less than this 
sum ; indeed it was admitted at the bar that 
the vessel in question has recently been sold 
by way of licitation, and fetched a sum vastly 
in excess of the amount mentioned. 

I shall accordingly affirm the judgment of 
the learned Magistrate, in so far as it main- 
tains the seizure and dismisses the plaint with 
costs, and further dismiss this «appeal, also 
with costs. 


BAIL COURT 


Appeal from Judgment of District Judge 

OF Seychelles. 

Held in this case, that the Judgment pronounced 
by the Acting District Judge of Seychelles 
on the ^^ih December 1875 in proceedings 
to which the Respondents Nageon and Hoareau 
were not till subsequently made parties and 
against parties who did not then represent 
them, could not bind them, and was quoad 
them Res inter alios acta ; 

Thai that judgment was not an interlocutory 
judgment which the Magistrate could at any 
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fnat^ient recall, in as much as it aéfjudicated 
upùf% the title qf the Flainiiff to exercise the 
right on which the action against the Dtfen^ 
dants teas founded, and disposed of one of the 
main qt4estions raised in this suit ; 

That the judgtnent given hy the District Judge 
on the 22nd Septetnber 1876, if intended to 
touch the rights acquired by the Plaintiff 
under the judgment of 20th December 1876, 
icas ultra tires and incompetent ; 

The Court accordingly recalled the judgment 
appealed against, but st*siaified the objection 
qf the Re^ondents Nageon and Boareau to 
the Appellants title to sue and, quoad them, 
distnissed the action entered in the Cot*rt be* 
low, and found them entitled to costs in the 
Court below and on appeal. 

Costs of appeal only tcere granted to the other 
Respondents, as such costs tcere incurred in 
consequence qf the procedure adopted by the 
Appellant in the Court below. 


THOMY MARTIN,— Appellant 


versus 


LEFÈ^TIE AND WiFB, NAQEON and 
HOARBAU»— Respondents 


Before 

His Honor A. O. Ellis, — Acting First 

Puisne Judge 


R. M. Brown,— *Of Counsel for Appellant 
P. E. DS Chazal^— Attorney for the same 

E.Pklleksait, Of Counsel fot Lefevre & Wife 
P. F. Lastbllb^ — Attorney for the same 

L. A. Thibat7D,~ Of Counsel for Nageon 
E. Makgeot, — Attorney for the same 

A. SArziSR,— Of Counsel for Hoareau 
H. THATCHEB,^Attomey for the same 


Record No. 657 


14<A JfarrA 1879 


This is an appeal against a jodgmieni pro* 
ttounced by the District Judge of Seychelles 
•Q the 15th and fora^Ily drawn up under 
date 2âkMl September lb76» dismissing an 
action brought by the Appellant finr the pur* 


pose of setting aside certain deeds, alleged by 
him to have been fraudulently granted by the 
Respondents, Lefevre and wife, to his pre- 
judice as their creditor. In his plaint dated 
20tb November 1876, the Appellant alleges 
that during the Years 1872 to 1874 he earned 
on at Port Victoria a commercial business 
under contract with Messrs Wilson Swale & 
Co. of Mauritius, which was commonly known 
as the Seychelles Agency of Messrs Wilson 
Swale & Co. managed by Thomy Martin,*' 
which business was carried on on nis sole res- 
ponsibility ; that during 1872 the Lefevres— 
obtained, thro' him^ laige quantities of goods, 
from Messrs Wilson Swale & Co., and sup- 
plied themselves with goods from his store, 
and in this way became indebted to him for 
a sum of S 2,619 ; that during this time 
the Lefevres were owners of considerable 
moveable and immoveable property, which in 
the course of the Tears 1873 and 1874, they 
fraudulently conveyed away by certain deeds 
to Miss Treyce, a sister of Mrs Lefevre, to 
his prejudice. 

To this action, as originally entered, the 
Respondents, Mr and Mrs Lefevre and Miss 
Treyce,were alone called as Defendants. When 
the cause came before the Court, these Defen- 
dants pleaded inter alia that the Plaintiff had 
no title to insist in this action as he was not 
their creditor. On 20th December 1875 this 

Îlea was repelled by the learned District 
udge. « 

On SOth June 1S76 the Respondents Messrs 
Nageon and Hoareau» who, in May and 
August 1875, had by Notarial Acts acquired 
from Miss Treyce certain of the properties, the 
conveyances of which to her were sought to 
be set aside, were made Defendants in the 
action, on the allegation that the conveyanees 
in their favor were accepted by them in the 
knowledge that these deeds were fraudulently 
granted for the purpose of preventing the 
creditors of Mr and Mrs Lefevre from exerci- 
sing their rights upon the said properries. On 
behalf of these Defendants the preliminary 
objection taken by the original Defendants 
to the effect that Martin, not being a creditor 
of Mr and Mrs Lefevre, had no title to sue, 
was again urged* This plea is dealt with in 
a judgment dated 15th September 1876, by 
which the District Judge sustained the ob- 
jection but allowed the Plaintiff the option 
of a nonsuit. The Plaintiff baring dedined 
to take a non suit the learned District Judge 
pronounced the judgment now submitted to 
review dismissing the action with coats againat 
the Phdntiff. 

At the hearing before this Coart a good 
deal of diacusÂon arose with regard to the 
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construction to be put upon this judgment. 
The Appellant contended that the judgment 
dealt only with the case as against Messrs 
Nageon and Hoareau and left untouched the 
previous decision whereby the objection to the 
Plaintiff's title to sue is repelled quoad the 
Lefevres and Miss Treyce and urged that in 
any case it was incompetent for the District 
Judge to recall the judgment of 20th Decem- 
ber 1875. This contention derives conside- 
rable force from the terms of the written 
judgment of 15th September 1876 by which 
the Plaintiff was offered the option of a non 
suit : ASj not only does the District Judge 
not expressly recall his judgment of 20th 
December 1875, but he concludes in these 
words : " I am of opinion that he fthafris 
the Plaintiff) must be nonsuited, and take a 
non suit in connection with the case of the 
intervening parties,^* But, it must be remem- 
bered that the judgment actually under appeal 
is not the non suit of 15th September, but 
the judgment dismissing the action the formal 
record of which is to be found in the pro- 
ceedings under date 22nd September 1876. 
That judgment is in the following terms : *'t) pon 
^' hearing this cause at a Court holden at Port 
** Victoria, Mahé, Seychelles on the 15th day 
** of September 1876, it is adjudged that 
** judgment should be entered for Defendant 
'* (sic) and that the Plaintiff pay the sum of 
^ by way of costs/' The word 

Defendant here, must be a clerical error for 
Defendants because it is admitted by all par- 
ties that the judgment in any case deals with 
the suit both as against Nageon and as against 
Hoareau. So reading the judgment however, 
it is plain that it must be held to apply to 
all the Defendants, as no Defendants in parti- 
cular are specified. 

Voluminous reasons of appeal were lodged 
but at the hearing before the Court, the 
following were the main contentions of the 
Appellant : lo. That the Respondents Nageon 
and Hoareau were bound by the judgment 
of 20th December 1875, and in presence of 
that judgment could not be heard to question 
the Appellant's title to sue : 2o. Assuming 
the rights of these Respondents to propone 
this objection, that the conclusion arrived at 
by the District Judge was unsound ; And So. 
Assuming the soundness of the conclusion 
come to by the District Judge, that the ju^lg- 
ment of 22nd September 18Y6 was ultra vires 
in so far as it dismissed the action as against 
the original Defendants the Lefevres and Miss 
Treyce. 

With regard to the first point, after exami- 
ning the authorities cited at the bar, I have 
no hesitation in coming to the conclusion that 
the judgment of 20th December 1875, pro- 


nounced as it was, in proceedings to which 
the Respondents, Nageon and Hoareau were 
not till subsequently made parties, and against 
parties who did not then represent them (the 
Notarial deeds in favor of Nageon and Hoa- 
reau being dated respectively in the preceding 
months of May and August) could not bind 
them, but was quoad them. Res inter alios acta. 


As a subsidiary point it was contended that 
the Respondents Nageon and Hoareau, were 
not entitled to dispute the Appellant's charac- 
ter as creditor of the Lefevres. The action is 
one in which the Appellant seeks to set aside 
certain deeds in their favor. His right to 
insist in this demand is based on Art. 1167 
of the Civil Code and depends upon his 
alleged character as creditor of the parties 
from whom their vendor acquired the proper- 
ties, their rights to which are sought to be 
impugned. In these circumstances, it is clear 
that the Respondents Messrs Nageon and 
Hoareau have the strongest interest in dis- 
puting the right of the Appellant to chal- 
lenge the deeds in their favor, and^ having 
that interest, I know of no legal principle 
and no authority was cited, for holding them 
debarred from contesting his alleged character 
of creditor of the Lefevres and his consequent 
right to invoke the privilege accorded to cre- 
ditors under Art. 1 167 of the Code. Assum- 
ing the right of the Respondents, Messrs 
Nageon and Hoareau, to take this objection, 
the Appellant proceeded to contend that the 
conclusion arrived at by the learned District 
Judge, and to which effect is given by his 
judgment of 22nd September 1876, is un- 
sound. In other words it was maintained that 
the evidence adduced established the Appel- 
lant's right to proceed under Art. 1167 of the 
Civil Code as a creditor of the Lefevres. 


As we have seen the action is entered by 
Martin styling himself creditor of Lefevre and 
wife. The debt upon which the action pro- 
ceeds is in the plaint alleged to have arisen 
in respect of '' large quantities of goods and 
merchandise " which the Lefevres had ob- 
tained ** from Messrs Wilson Swale & Co." 
thro' the Plaintiff and for goods with which 
they supplied themselves from the store kept 
by him. It is further alleged that on 20th 
April 1875 the account due by Defendants 
was presented for approval by Plaintiff and 
accepted by them, and that thereafter an 
aciion was entered against them for the ba- 
lance of $ 2068.89 due by them, and judg- 
ment obtained for the said sum on 4th June 
1875, and that, proceeding on that judgment, 
(^ which was not satisfied) Lefevre was subse- 
quently imprisoned. 
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The pioceediugs here referred to were pro- 
duced in the Court below and form part of 
the Record in this appeal. In order to deal 
with the objection to the Plaintiflfs, now Ap- 
pellant's^ title to sue, it is necessary to refer 
to these proceedings. The plaint upon which 
judgment against the Lefevres was recovered 
on this account is dated 17th May 1875, and 
bears to proceed at the instance of *' Richard 
Myles Brown, Barrister at Law, Acting on 
behalf of the Commercial undertaking Sey- 
chelles Agency Wilson Swale & Co. lately 
managed by Thorny Martin.*' At the outset 
therefore, we are met by this fact, that the 
person who now demands the nullity of the 
deeds granted by the Lefevres in favor of 
Miss Treyce, and by the latter in favor of 
Messrs Nageon and Hoareau, in virtue of 
his rights as creditor of the Lefevres under 
this account, is ex facie a person totally dis- 
tinct from the person in whose favor judg- 
ment against the Lefevres has been obtained 
for the balance due under the account. The 
Plaintiff in this suit is Thorny Martin, the 
Plaintiff in the original action is Richard 
Myles Brown. 

But, though nominally diflferent, are the per- 
sons at whose instance both of these actions 
have proceeded really identical ? In other 
words did Brown in the previous suit, act as 
representing Thorny Martin. The terms used 
by Brown in defining his character in the 
previous suit do not point at this conclusion, 
^rown does not there state that he acts on 
behalf of Thorny Martin. On the contrary, if 
that was the character in which ho acted, 
he is studiously careful to conceal the fact. 
He declares himself to be acting *' On behalf 
of the Commercial undertaking Seychelles 
Agency Wilson Swale & Co. lately managed 
by Thomy Martin." It is curious that if 
Brown instituted these proceedings on behalf 
of Martin, he should have been at such pains 
to hide his character under a cloud of words. 
But looking at the powers held by Brown at 
the date of the original action, can the con- 
tention that the judgment obtained in that 
suit was in favor of Martin, be countenanced. 
At the date when the action wa« entered (17th 
May 1875.J Brown was the holder of two 
pow ers of Attorney, one emanating from 
Wilson Swale & Co., the other from Thomy 
Martin. His first character is derived from a 
Notarial Act dated, May 1876. By that deed, 
one Giquel, who, under a Notarial Act dated 
let April 1875 was empowered by Messrs 
Wilson Swale & Co. to uplift and receive 
all sums due under any title and for any 
cause to the firm of Wilson Swale & Co. at 
Seychelles, and for this purpose was fully 
authorized to sue and détend in the name 
of his constituents, substitutes Brown in the 


mandate so entrusted to him. Brown's con- 
current character as representative of Thomy 
Martin depends on a aeed dated 30th Apru 
1875. By this deed Martin empowers Brown, 
who is described as ** the mandatary at Sey- 
chelles of Messrs Wilson Swale & Co.'* to 
recover all sums due under any title and for 
whatever cause to the store and commercial 
undertaking managed by him in Bazar street, 
and with that view to institute all proceedings 
* competent to Martin himself. The deed goes 
on to declare that the said store and under- 
taking had never been the property of Martin, 
but was that of Wilson Swale & Co. of Mau- 
ritius, whose Agent it was notorious to the 
Public at Seychelles Martin was : The deed 
further explains that the reason why the fore- 
going power had been given to Brown was 
because, under the agreement between Wilson 
Swale & Co. and Martin, the latter was pro- 
hibited from binding them or rendering them 
responsible in any circumstances, and that 
consequently debts must be recovered in his 
name, and to authorise Brown as their man- 
datory to take possession and hand over to 
them all debts recovered by him. 

Such being the position of Brown what is 
the necessary conclusion as to the character 
in which he acted when on 1st May 1875 he 
entered a plaint against the Lefevres ; and on 
behalf of the commercial " undertaking lately 
managed by Thomy Martin " recovered judg* 
ment against them for the balance due on this 
account f The question appears to me to ad- 
mit of but one answer. It is contrary, at once 
to the terms used by him in the plaint in 
describing his character, and to the tenor of 
the powers vested in him, to regard him as 
suing on behalf of Martin. He must be re- 
garded as acting on behalf of Wilson Swale 
& Co., whose mandatory he was, and to whom 
Martin expressly states the store and com- 
mercial undertaking all along belonged, and 
to whom all sums recovered were to accrue. 

Holding that judgment had already been 
recovered by Messrs Wilson Swale & Co. with 
the consent of Martin, on the account of 
20th April 1875, I am of opinion that Martin 
could not in this suit found on that same 
account and the judgment thereon as entitling 
him to exercise the rights of a creditor of 
the Lefevres, and to obtain tlie annulation of 
deeds granted by the Lefevres and those to 
whom they sold. By the power of 30th April 
he had made over to Brown as mandatory of 
Wilson Swale & Co. any rights which nught 
then have been competent to him under the 
account, and those rights having been exeroi- 
aed on behalf of Wilson Swale & Co. by 
Brown and judgment obtained in their favor 
for the debt, Martin cannot now propone the 
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debt Û8 entitling him to act as the creditor of 
tlie Lefeyres. Had Martin been able to show 
that Messrs Wilson Swale & Co. had made 
ever to him the rights competent to them 
under the previous jadgment and this account^ 
the case might have been different^ bat that 
was neither alleged by the Appellant in his 
plaint^ nor was any evidence establishing this, 
adduced in the Court below. There is, indeed, 
in the Record a document dated 13th October 
1875 by which Martin transfers to Messrs 
Wilson Swale & Co. in guarantee of the 
balance due by him to them, certain accounts, 
and by which it is agreed between Martin 
and Messrs Wilsqyi Swale & Co. that these 
accounts shall be recovered either in his or 
their name. The accounts so transferred are 
stated to be those mentioned in a note signed 
by Brown and dated 1st May 1875. This 
note has not been produced, and in its absence 
we must presume that the account due by 
the Lefevres was not included in the transfer. 

It was argued that the LefevrQ3 had, at its 
date, accepted the account as due to Thomy 
Martin. But as that acceptance could not (in 

Sresence of the subsequent power granted by 
f artin in favor of Brown) have availed as 
a defence in the action instituted by the latter, 
no more can it, after that action has been 
followed up and judgment obtained by Brown 
on behalf of Wilson Swale & Co., be advan- 
ced, as conclusive that Martin is now the 
creditor of the Lefevres in respect of the debt 
due under this ' account. Under the power 
granted by Martin to the mandatory of Messrs 
Wilson Swale & Co. the latter was empowered 
to sue for and recover debts due to the store 
managed by Martin, and the amount due 
under this account having been so dealt with, 
Martin cannot now turn round and act as if 
no such power had ever been granted by him, 
or acted upon by the mandatory of Messrs 
Wilson Swale & Co. 

I am accordingly of opinion that the ob- 
jection taken by Nageon and Hoareau to 
Martin's right to sue as creditor of the Lefevres 
in virtue of the debt due by them under this 
account ha» been properly sustained by the 
learned District Juage. 

Assuming however that the District Judge 
was right m sustaining the objection and m 
dismissing the Appellant's action so far as the 
Kespondents Messrs Nageon and Hoareau 
are concerned, it remains to be considered 
what effect can be allowed to this Judgment 
in so far as the Lefevres and Miss Treyce are 
concerned. 

As we have seen a similar objection was 
proponed on their behalf at an earlier stage 


of the case and was then repelled by the Dis- 
trict Judge in a judgment dated 20th Decern* 
ber 1875. No appeal has been taken from 
this judgment and it is not therefore before 
the Court. It was argued on behalf of the 
original Defendants in the case that the Dis- 
trict Judge by his judgment of 22nd Septem- 
ber 1876 recalled his previous decision, and 
altho that does not clearly appear from the 
judgment of 15th September, I am inclined to 
construe the judgment of 2énd September as 
having been intended to have this effect» 
Putting .this construction on the terms used 
by the learned Judge, it remains to be seen 
how far it was competent for him to recall -^ 
his previous judgment. 

It was contended on behalf of the Respon- 
dents the Lefevres and Miss Treyce that the 
judgment of the 20th December 1875 was a 
mere interlocutory one which it was competent 
for the District Judge to recall. 

After referring to the authorities cited at 
the bar upon this point, I am clearly of opinion 
that the judgment of 20th December cannot 
be regarded as coming under the category of 
interlocutory judgments, which it was com- 
petent to the Judge pronouncing them at any 
moment to recall. The judgment in question 
decided not a mere incidental point relative 
to the procedure to be adopted m the cause» 
but adjudicated upon the title of the Plaintiff 
to exercise the right on which the action 
against the Defendants was founded, and dis- 
posed of one of the main questions raised in 
the suit. How vitally the merits of the case 
were involved in the question dealt within 
that judgment, appears very forcibly from the 
fact that, had the District Judge then taken 
the view which ho latterly adopted with 
regard to this objection, there would have 
been an end of the case, and the action would 
have been dismissed. I must accordingly hold 
that the judgment of 20th December was one 
upon which the Court below could not go 
back, and that the judgment of 22nd Septem* 
ber, if intended to touch the rights acquired 
by the Plaintiff under the previous judgment 
was vltra vires and incompetent. 

The conclusion to which we are thus led, 
vizt: That the judgment appealed against 
must be maintained so far as it dismisses tho 
action as against Messrs Nageon and Hoareau, 
but quashed in so far as it affects or may 
have been designed to affect the rights of the 
Plaintiff against the Lefevres and Miss Treyce, 
is undoubtedly a most unsatisfactory and ano* 
malous one* The anomaly however résulta 
from the procedure which has been followed 
in the Court below, where after the decision 
of a point vitally affecting the merits of the 
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action, a new set of Defendants were intro- 
duced, and as a conseonence the same issue 
again submitted for aajudioation as between 
tnem and the Plaintiff, and this time with a 
different result. 

On the whole matter, for the reasons above 
stated, I shall recall the judgment appealed 
from, sustain the objection of the Kespon- 
dents Messrs Nageon and Hoareau to the 
Appellant's title to sue, and quoad them 
dismiss the action and find them entitled to 
costs both here and in the Court below. As 
the costs incurred by the other Respondents 
in connection with this appeal, have arisen in 
eonsequence of the procedure adopted by the 
Appellant, I further find the Appellant liable 
in the costs incurred by them in connection 
with this appeal. 


BAIL COURT 


Appeal from Judgment op District Ma- 
gistrate, — Denial of Signature, — 
Proof of the same by oral testimony. 


Jn this case the Appellant^ then Plaxntiff,claimed 
before the District Court from the Respondent, 
then Defendant an account for goods sold and 
delitfcred exceeding 150 francs. In support of 
his claim the Plaintiff produced an account 
alleged to have been approved and signed by 
Defendant, This' latter having denied that 
the signature was his the Plaintif u;as called 
as a itiiness and %cas asked whether the De^ 
fendant came to his shop after signing the 
account and admitted before witnesses having 
signed it. This question was objected to by 
the Defendant on tlie ground that, if allowed, 
it would be a means of proving by witnesses 
an admission of a debt exceeding 150 francs. 

The Magistrate having sustained the Defendants 
objection, the Plaintiff appealed, 

Beld that the question was competent and tJiat 
parole evidence could be adduced to prove that 

, the signature affixed to the account was that 
of Defendant, in as much as by his denial 
the Defendant had confined to issue to the 
proof of t/ie signature. 

The Court, therefore, allowed the putting of the 
question and remitted the case back to the 
Magistrate to be proceeded unth. 

Costs reserved and to go mlh the merits. 


MAHOMED,-Appellant 


versus 
LUTOHEE MARAZE,— Respondent 


Before 

His Honor Mr Justice Bestel, — Acting 

Chief Judge 


W. NBWTON,-.Of Counsel for Appellant 
A. Dbsveaux— Attorney for the same 

H. Galea, — Of Counsel for Respondent 
E. Margeot^ — Attorney for the same 


Record No. 702 


Uth March 1879 


In a demand against the Defendant belofir 
and now Respondent an account alleged to hare 
been approved and signed by the Defendant 
was produced in evidence of the claim pre- 
ferred by the then Plaintiff and now Appel* 
lant. On the production of the document the 
Defendant denied his signature. In order to 
prove the signature the Plaintiff who was 
examined as a witness in this case stated in 
the course of his examination that a créole 
was present at the signing of the aotrount in 
Plaintiffs shop, but unfortunately the Plaintiff 
knew him not. On the question being put to 
the Plaintiff whether Defendant came to his 
shop after signing the account and admitted 
before witnesses having signed the account^ 
the question was objected to by Defendant's 
Counsel below on the ground that it would 
be a means of proving by witnesses an admis- 
sion of a debt exceeding Fes. 160. 

The objection was sustained by the Magis- 
trate. Hence this appeal. A Plaintiff holding 
an account approved and signed by one to 
whom goods had been delivered comes forward 
with his account alleged to bear his approval 
and signature. At the Bar he meets with a 
denial by the Defendant of the signature 
affixed to the account as being his signature. 
What is he to do ? Before proceeding any 
further he must first prove the signature to 
be that of the Defendant. Having dona his 
best to obtain a written proof in the shape of 
an account approved and signed he must 
necessarily be allowed parol evidence. The 
issue was confined to the proof of the signa* 
ture. And why should not this fact be proved 
by witnesses^ or by a well authenticated and 
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solemn admisfion by the Defendant in pre- 
sence of third parties. 

The rules of practice for the District Court 
are silent «n the one hand and on the other 
it ha§ been said that it was very doubtful 
how far the Rules of the Colonial Code of 
Procedure on verification of writings apply or 
not to the District Courts. Assuming the 
Rules of the Code of Procedure are not appli- 
cable to the District Courts yet they may 
lead me to a cori'ect solution of the issue now 
before me. The framers of Our Colonial Code 
of Procedure could not ignore^ and must on 
the contrary have been fully alive to the 
enactments of the Civil Code on parole 
evidence. And we find under the head of 
" vérification d'écriture '* Art. 1 93 &c. the 
enactment of Art. 195 C. P. 0. /' Si le défen- 
deur dénie la signature à lui attribuée ou 
déclare ne pas reconnaître celle attribuée à 
un tiers, la vérification pourra être ordonnée 
tant par titre que par experts et par témoins/' 

And on reference to the#an notation s of 
Gilbert on Art. 195 0. P. C. Note 15 " lors- 
que la vérification a été ordonnée tant par 
titres que par experts et par témoins, la partie 
chargée de cette vérification peut commencer 
par la preuve testimoniale sauf à procéder 
ensuite, si elle le juge nécessaire à la vérifi- 
cation par titres et par experts " — See also 
Note 16 of Gilbert on the same article. The 
silence of the District Court Rules of Practice 
on this head has driven me to Cox and 
Loyd practice of the County Courts where 
I find no objection to the admission of parole 
evidence prayed for below (vide) Cox and 
Loyd C. 0. P. page 376 Edition of 1852. 

I shall and do therefore allow the putting 
of the question and to this end remit the ease 
to the Court below to be proceeded with. 
Costs reserved to be d^alt with by the Magis- 
trate below with the merits. 


BAIL COURT 


Appeal prom Judgment of District Ma- 
gistrate, — Jurisdiction of the Same, — 
Title of Respondents. 

Held, in this case, that, as the matter at issue 
caUed into question the right of the liespon- 
dents to act upon their contract with the 
Municipality, the consideration paid for 
which amounting to Es 24.000, the District 
Magistrate's jurisdiction was thereby ousted 
and that therefore he was right not to enter-' 
tain the ease submitted to him. 


The Court accordingly dismissed the appeal 
with costs. 


VYDELINGUM,-Appellant 


versus 


DOCINTHE & ANOR,— Respondents 


Before 


His Honor Mr Justice Bestel, — Acting 


Chief Judge 


H, GrALÉA, — Of Counsel for Appellant 
T. Nicolas, — Attorney for the same 

G. Guibert,— Of Counsel for Respondents 
F. Robert, — Attorney for the same 


Record No. 696 


2ilh March 1879 


This is an appeal from a judgment of the 
^Senior District Magistrate of Port Louis, 
declaring his incompetency to entertain an 
action whereby the Plaintiff below and now 
Appellant sought to recover from the Defen- 
dants below and now Respondents as farmers 
of the Central Market of Port Louis, a sum 
of twenty five Rupees for an alleged illegal 
proceeding on the part of the now Respon- 
dents in having prevented the now Appellant 
from introducing into the said market vegeta- 
bles to supply two stalls therein rented by 
him from the now Respondents, unless upou 
the previous payment of a charge of three 
pence upon each load of vegetables before 
introduction of the same into the said market • 
that such hinderance on the part of the now 
Respondents dated from the 13th to the 23rd 
July last inclusively. That by such illegal 
proceedings on the part of the now Respon- 
dents the now Appellant has sustained a loss 
of Rs 25 for which he now demands com- 
pensation. 

Guibert pleaded to the jurisdiction of the 
District Court to entertain the cause which, 
was nothing more nor less than challenging 
the right of the Municipality to enforce tS 
tariff enacted for the Market in 1869 under 
which the present contract with the now 
Respondents was made, which would in iact 
be submitting to the consideration of the Dis- 
trict Magistrate whether the Municipality 
had lost a right cerfainly of more than £ 50, 
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thus oustiag the jurisdiction of the District 
Court. Thereupon Galea for Plaîntiû below 
urged upon the Court that if it had no juris- 
diction as regards the first point, he contended 
that the sum demanded not exceeding Rs 25, 
the Magistrate Tvas competent to entertain 
this secondary issue which the Magistrate 
again decided he could not entertain as it 
called into question the right of the then 
Defendants now Respondents to act upon 
their contract with the Municipality — the 
consideration paid for which amounting to 
Es 24,000. 


Of the 1st point I shall say nothing, Galea 
having withdrawn the same from the cogni- 
zance of the Court below and of this Court. 


I have merely to consider the second point 
insisted upon by Galea (viz.) how far the 
Court below was competent to deal with the 
action in damages to the amount of Rs 25 
for the wrongs alleged to have been sustained 
by the Appellant from the exacting payment 
of three pence per each packet of yegetables 
for the several days in the demand stated, 
and if entitled to claim payment of the extra 
three pence whether the farmers were not 
bound to give the now Appellant notice of this 
intention to enforce payment of'the said extra" 
three pence for some reasonable time before 
exacting the sum claimed. This question of 
notice would certainly have been resisted^ 
and for its decision the now Respondents 
would have produced their contract with the 
Municipality. The Magistrate would then 
have had to ascertain therefrom whether such 
notice was incumbent upon the Municipality 
or its assignees. If such notice was not re- 

Ïuired in express terms, the Magistrate would 
ave had to ascertain from the deed whether 
the necessity of such notice might not be 
clearly inferred from the several clauses of 
the contract between the Municipality and 
its farmers. This would necessarily have in« 
Tolved the right on the part of the District 
Magistrate to express an opinion on the 
merits or demerits of a title the very amount 
of which (viz.) Bs 24,000 necessarily would 
have ousted the jurisdiction of the District 
Court. The title would not be evidence 
merely of the matter &t issue, but its legality 
might have been impugned and the Magis- 
trate would have had to adjudicate on the 
validity thereof. The judgment appealed from 
must therefore be supported by this Court 
and I accordingly dismiss the appeal directed 
against it with costs. 




SlIPRElMi: (X>IJRT 


Judgment by default fob -want of a 
PLEA,— Motion to set it asidb, — ^Affida- 
vit OF Merits,— DiBCRETioNABY powers 
OF Supreme Court to set aside JUD€^- 

MBNTS. 

ffeld that upon an afidatit of merits a judg^ 
ment signed by default for want of a plea, 
mat/, in the discretion of the Court, he 
set aside. 

That this was a case in which the Court ought 
to exercise its discretionary power. 

The Court accordingly set aside the judgment 
by default given against the Defendant on 
csndition that he should file his plea in 
antwer to the Plaintiffs declaration within 
48 hours — No costs. 


PEERBUCOUS,— Plaintiff 


versus 


ESSUNDUR,— Defendant 


Before 

His Honor Mr Justice A. G. Ellis,— Acting 

First Puisne Judge 

and 

His Honor Mr Justice E. J. Lbolézio,— 
Acting Second Puisne Judge 


H. Hewetson,— Of Counsel for Plaintiff 
A. Desveaux— Attorney for the same 

G. Pilot,— Of Counsel for Defendant 
V, BouLLÉ, — ^Attorney for the same 

Record No. 20,167 

27th March 1879 

In this case, on the application of the 
Defendant a Rule Nisi was granted calling 
upon the Plaintiff to show cause " why the 
*' judgment signed by default for want of a 
** plea at the Registry of this Court on the 
" 27th day of Decemher last year against 
'' the Defendant on behalf of the said Plaintiff 
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lest in a case lately pending 
^id Court between tne said 

defendant should not be recal- 
iide. 
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i Hat the declaration in the suit 
§^ back as June 1873. No ap- 
P Centered for the Defendant^ and 
Ê jp June, the Plaintiff obtained a 
Dulling on the Defendant to show 
*fjudgment should not be signed 
Ù a plea. On the return day 5th 
i73 — the Defendant appeared and 
leave to file a plea within 8 days 
/ious payment of costs. Within the 
ycd delay the Defendant settled for 
and on the 7th August 1873— ^served 
^de Plaintiff *^ A plea in answer to decla- 
ration — and on the 11th of the same month 
the Plaintiff served a replication on the 
Defendant. Neither the above plea nor 
replication were filed at the Registry. No 
further proceedings were taken in the suit 
until the 27th day of December last year, 
when on the application of Plaintiff a change 
of Attorney took place and on the same 
day the new Attorney took steps to have 
judgment signed against the Defendant by 
default for want of a plea. 


In support of the application to have this 
judgment set aside, an affidavit sworn by the 
Defendant was produced narrating the facts, 
and alleging that he is not aware why his 
Attorney in August 1873— who has since 
ceased to practice before this Court— failed 
to comply with the order of the Court, and 
timeously to file his plea in the said action, 
and that he is advised and believes that he 
has a good defence to the action upon the 
merits. 

The Plaintiff in shewing cause contended 
that the Defendant having failed to comply 
with the order of the Court in so far as it 
required him to *' file " his plea, within a 
specified delay and judgment having been 
signed against him by default for want of a 
plea, could not now have that judgment set 
aside. 

We think there can be no doubt that upon 
an affidavit of merits a judgment signed by 
default for want of a plea, may, in the dis- 
cretion of the Court, be set aside. Looking 
to the whole circumstances of the case, we 
are equally clear that this is a case in which 
the Court should exercise its discretion by 
setting aside the judgment. 

We accordingly make the Rule here abso- 
lute, and set aside the judgment by default 
of »7th December 187i3— on condition that 


the Defendant do within 48 hourSj file his 

Îlea in answer to the declaration of the 
laintiff. In the circumstances^ and looking 
specially to the long delay which occurred 
between the last step in the process and the 
date at which judgment was signed, we shall 
not allow any costs in connection with this 
application. 


SUPREME COURT 


Action in Revindication of a Plot op 
Ground, — Exception of Res Judicata— 
Art. 1351 C.C. 

In this case the Plaintif claimed the ownership 
of a plot of ground of B2Q acres situate in 
the district of Plaines Wtlh&>ns, and asked 
that the Defendants should give and deliver 
up possession of the ground free from all 
chxirges and liabilities originating with the 
Defendants, without any prejudice to any 
claims against them for their unlawful occu^ 
pation» 

To this action the Defendants pleaded several 
pleas and inter alia, that upon proceedings 
entered before the Master for the sale by lici* 
iation of the plot of ground iyi dispute, the 
Defendants and Plaintiff intervened to claim 
the same as being their property, and that 
the Plaintiffs application was dismissed by 
the Master, that therefore there was Res 
judicata with regard to the said land in $a 
far as the Plaintiff tms concerned» 

Held that the Master^s judgment dismissing the 
Plaintiff^s application, was in the nature of 
a preparatory judgment and that it could not ' 
be invoked as having the authority of Res 
judicata in the sense of Article 1351 of the 
Civil Code. 

The Court accordingly repelled the exception 
raised bg the Defendants and ordered the case 
to be proceeded with on the 7nerits. 

Costs reserved. 


COLONIAL SECRETARY,— Plaintiff 

versus 

DESVEAUX DE IVTARIGNY & ors,— 

Defendants. 

Before 

His Honor N. G. BESTEL,~Acting Chief 

Judge 


36 


DECISIONS OP THE COURTS OF MAURITIUS 


[1879 


and 

Mr L. V* Delà FATE,— Barrister at Law 

Provisional Judge 


L. Cox, — Acting Substitute Procureur Gene- 
ral — Of Counsel for Plaintiff 
J* BoucHET, — Attorney for the same 

P. L. Chastellier, — Of Counsel for De- 
fendants Desveaux 
E. Lkclézio, — Attorney for the sarae 

W, Newton, — ) Of Counsel for Giquel & ors 
G, GuiBERT, — ) Intervening parties 
A. Rohan, — Attorney for the same^ 

Record No. 19,447 

2nd April 1879 

The Plaintiff in this suit alleges in his 
declaration that the Mauritius Government is 
the owner of a plot of ground in the District 
of Plaines Wilhcms of the extent of 3£0 acres 
or thereabouts, lying eastward of the conces- 
sion Merlo and bounded as follows : on the 
north by a portion of land conceded to Fré- 
miQOurt now belonging to Henry Finniss and 
by the land conceded to Odillard ; on the east, 
by Dunois and Dubreuil, on the south partly 
by a portion of land conceded to Monneron, 
and partly by a portion of land conceded to 
Pitel and on the west by the concession Merlo 
aforesaid ; Plaintiff further alleges that the 
Defendants have encroached upon and taken 
possession of that plot of ground without any 
right title or capacity and concludes by pray- 
ing of the Court judgment decreeing lo. That 
►the Mauritius Government is the lawful owner 
of the land in question ; 2o. That the De- 
fendants shall give and deliver up possession 
of the sarae free from all charges and liabili- 
ties originating with Defendants and 3o. 
Without prejudice to any claims that the 
Mauritius Government may have against the 
Defendants for their unlawful occupation. 

To this declaration Defendants have pleaded. 

1st. That Government is without right to 
bring the present action ; 

2o« That they occupv no land belonging 
to Government in this District of Plaines 
\Vilhems or elsewhere ; 

3o. That the portion of land of three hundred 
and twenty acres or thereabouts claimed from 
tbem by Government and which is situated 
in the District of Moka^ belongs to them the 


said Defendants by virtue of written titles 
and forms part of the concession Merlo ; 

4o. That upon proceedings entered by An* 
dré Giquel the wife against Zélomire Giquel 
and ors before the Master for the sale by 
licitation of the said portion of ground the 
Defendants as well as the Plaintiff intervened 
to claim the same as being their porperty and 
thePlaintiff*s application was dismissed by the 
Master, that there is consequently ^' res judi- 
cata " with regard to the said land in so far 
as the Plaintiff is concerned. Cox for Plain' 
itf : the plot of ground which the Mauritius 
Government seeks to resume possession of^ is 
of the extent of 320 acres or thereabouts and 
lies between the concession Merlo on the west 
and the concessions Dunois and Dubreuil on 
the east ; the Defendants originally occupied 
that plot of ground as trustees of James Currie 
who was himself custodian of Government 
lands, the land passed through several hands : 
And in 1871, the Giquel family pretending 
themselves owners of it, sought to have it lici- 
tated before the Master of the Supreme Court» 
Upon the application of one of the Giquel 
family, the Master fixed the 2nd of March 
1871 for the sale by licitation* 

The Desveaux the Defendants in the present 
action, made an application for the nullity of 
the proceedings alleging that they were the 
owners of the plot of ground for having pur- 
chased it at the bar as forming part of the 
concession Merlo ; 

Government then presented to the Master 
a petition dated the 11th April 1871 stating 
that within the boundaries described as those 
of the plot of ground the licitation of which 
was followed up at the request of one of the 
Giquels, and claimed by the Desveaux as 
their property, was included a certain portion 
of land belonging to Her Majesty^s Colonial 
Governmant and lying between the concession 
Merlo, on one side, and Dunois and Dubreuil 
on the other. 

At this stage Chastellier for Defendants 
urges his plea of '' res judicata '* as raised 
on the fourth plea. He argues that all the 
requisites of Art. 1351 are to be found in the 
judgment given by the Master in June (21st) 
1871, in connection with the sale by licitation 
of the plot of ground in question. He con- 
tends that the subject in dispute is the same ; 
that the grounds upon which this claim is 
founded are the same and that the parties to 
this suit are the same acting in the same 
capacity as appeared before the Master — that 
the plot of ground to which Government now 
lays claim is the very plot of ground which 
was being licitated before the Master in 1871 ; 
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that Government then intervened claiming 
the property as its own and was represented 
then as it is now, by its Colonial Secretary 
acting in such capacity ; that it claimed the 
plot of ground that was lying between the 
concessions Merlo, Dunois and Dubreuil or 
Hulot, not part of it, as has been attempted 
to be made out by bis opponent, but the 
whole of the land, and in terms too clear and 
too precise to allow of the interpretation put 
upon them by Plaintiff vizt : " within these 
boundaries is included a certain portion of 
'^ land belonging to the Colonial Govern- 
*' ment and lying between the said concession 
'* Merlo and the concessions Dunois and 
" Dubreuil or Hulot " ; that on the ^Ist of 
June 1871, the Colonial Government, by its 
Attorney, appeared before the Master and 
withdrew the application made by him on the 
11th of April 1871 renouncing the claims 
therein put foreward by Government ; that 
thereupon the Master made the following 
entry and gave the following judgment : " I 
'* record the declaration of the said Jules 
** Bouchet, Attorney at Law, acting as afore- 
'' said and dismiss the application of the Hon. 
'* E. Newton Secretary to Her Majesty's 
" Government of Mauritius acting in the said 
^^ capacity '' ; that that judgment has settled 
the question and has finally disposed of the 
right of Government to the ownership of the 
3^0 acres of land it now claims. 

Cox in reply admits that the plot of ground 
sought to be licitated before the Master in 
1871 and of which the Desveaux claimed to 
be the owners is the plot of ground which 
Government now tries to resume posses- 
sion of. But he denies that, before the 
Master, Government ever claimed the owner- 
ship of that portion of land — he refers to 
the petition of the 11th of 1871 which 
shows clearly that Government did not 
know what was the portion of land that 
belotiged to it. It was, it is true, stated to 
be between the boundaries Merlo, Dunois 
and Hulot ; but it was not necessarily the 
whole — it might have been a very large, it 
might have been a very small portion of the 
whole* The conclusion of the petition is : 
** That the sale by licitation be stayed until 
" the rights of the several interested parties 
*' be fixed, for which purpose among other 
'^ proceedings a general survey shall be 
*' ordered of the portion of ground intended 
** to be licitated and also of each and every 
*' one of the adjoining portions of land, so 
^* that the position and extent of the portion 
^' of land claimed by the Crown, may be 
*' determined." That application was dismis- 
sed after a declaration had been made by the 
Government Attorney that he renounced his 
claim ; but that claim was not a claim to the 


whole plot of ground, therefore the judgment 
cannot be said to apply to the whole — and if 
it applies only to part, it can not be said that 
the question of ownership of the whole has 
been set at rest and that there is Res judicata. 
He moreover contends that the question, 
of ownership by Government of the plot of 
ground whether in whole or in part was 
never before the Master who simply dismis- 
sed the application such as it was — quotes 
several authorities to show that a judgment 
relative to a part, does not constitute Resjudi» 
cata as to the whole. 

JUDGMENT 

The only question which the Court has, at 
present, to deal with is the one raised by the 
fourth plea of the Defendants which runs 
thus : •' That upon proceedings held before 
** the Master for the sale by licitation of the 
'^ same plot of ground as is now sought to 
" be resumed possession of by Government, 
'* Plaintiff and Defendants entervened to claim 
** the same as being their property and that 
" Plaintiff's application was dismissed, that 
" consequently there is Res judicata as far 
" as Plaintiff is concerned." 

The facts upon which Defendants found 
their plea and as we gather them from the 
documents before us, are these : In the begin» 
ning of the year 1871 one of the members 
of the Giquel family asked the licitation of a 
plot of ground of about 3S0 acres situate in 
the District of Plaines Wilhems and bounded 
on the west by the concession Merlo and on 
the east by the concessions Dunois and 
Dubreuil or Hulot. 

Subsequently a petition was presented to 
the Master, gOth February 1871, by the 
Desveaux, the Defendants in the present suit, 
in which they demanded the nullity of the 
proceedings in licitation upon the ground that 
they were the lawful owners of the land, the 
licitation of which was prosecuted by the 
Giquel ; the petitioners having, as they aver- 
red, purchased the same at the bar of the 
Master as part of the concession Merlo. On 
the 11th April 1871, a petition was also pre- 
sented to the Master, on behalf of the Mauri- 
tius Government by Bouchet Attorney-at- 
Law, wherein it was alleged that the appli- 
cant had learnt by perusing a number of the 
Government Gazette, of the intended licita- 
tion that, (and here we think it better to give 
the very terms of the petition because they 
have been, and rightly laid great stress upoa 
by both Counsel) ^' within these boundaries 
'' is included a certain portion of land be- 
*' longing to Her Majesty's Colonial Govern- 
'' ment and lying between the said concession 
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'* Merlo and the concessions Danois and 
^ Halot above mentioned.'* 

The petition, after reciting that the Des- 
veanx the Defendants in this case, have laid 
claim to the ownership of the plot of ground 
the licitation of which was being followed 
up^ and that this plot of ground includes the 
land belonging to the Crown as aforesaid, con- 
cludes by the following prayer : '* That a 
^ day be fixed at which the interested parties 
*' shall be called upon to attend and show 
'^ cause why the sale should not be btayed until 
'' the rights of the interested parties shall have 
*' been finally determined, for which purpose, 
" among other proceedings a general survey 
'' shall be ordered of the ground so intended 
" to be licitated and also of each and every 
" one of the adjoining portions of land so 
'^ that the position and extent of the portion 
^ of land claimed by the Crown as extending 
'^ between the concessions Merlo, Dunois 
" and Hulot be fixed." 

On the S4th of April, after hearing the 
Giquels and the Desveaux, who although 
denying that Government has any right to 
the portion of land in question, ofiered no 
objection to the survey, the Master ordered a 
stay of proceedings and allowed the survey 
^ 80 that the position and extent of the 
'* portion of land claimed by the Crown as 
'' extending between the concessions Merlo, 
^' Dunois and Hulot may be determined if 
" there be any such portion of land lying 
^ between the said concessions/* 

The survey, it seems, never took place 
and on the S 1st of June 1871 Bouchet acting 
for Her Majesty's Government, appeared 
before the Master and declared ^* that he 
*' withdrew his application contained in the 
'^ petition presented to the Master on the 
** 11th April 1871J 


9» 


Thereupon, the Giquels and the Desveaux 
being duly represented, the Master recorded 
the declaration of Bouchet and dismissed the 
application of the Mauritius Gevernment. 

It is this judgment of the Master which 
the Defendants contend they can oppose to 
the Mauritius Government, as Ite% juaicfita* 

The requisites which a judgment must 
fulfil in order to constitute Res judicata, are 
Yery clearly and concisely defined in Article 
1851 of the Civil Code. 

There is no doubt that the parties now 
before us, are exactly those whom the Master 
had before him, and that they are acting 
Against each other in the same capacity in 


which they acted before the Master. It may 
also be said — though this point does not seem 
to us to be altogether free from difficulty-*» 
that the claim which was urged before the 
Master was based upon the same cause as 
the present action. But can it also be fairly 
maintained that the demand which was put 
forth, the '' chose demandée '* by the Mau- 
ritius Government before the Master was the 
same as the demand which it now makes. 

The learned Counsel for the Desveaux has 
endeavoured to show, in his able argument 
that the land which the Mauritius Govern- 
ment had in view on the petition which it 
presented to the Master was the very identical 
land which it now seeks to recover possession 
of, while the learned Counsel for the Mau- 
ritius Government appeared very anxious to 
prove that the land which was meant in that 
petition was only part of the land claimed ia 
the present action. We cannot concur with 
either of these extreme opinions which are 
not, according to us, borne out by the cons- 
truction of which the petition of the Mauri- 
tius Government reasonably admits. The fact 
is, that the petition did not at all specify the 
extent of the land to which it referred nor 
did it give its exact position^the petition 
merely alleged, in very vague terms, that 
the Government of Mauritius owned ground 
between the concessions Merlo, Dunois and 
Hulot ; so that the land which was said to 
belong to it, might comprize the whole of the 
land that was in course of being licitated and 
it might just as well be only part of such 
land ; but it was not necessarily the one or 
the other — the best proof that it is impossible 
to put another meaning on the petition of 
Government is to be found in the conclusion 
of that very document. Had the petitioner 
intended to speak of the plot of ground itself 
which was in the way of being licitated and 
of none else, it would not have asked fora, 
survey with the admitted object of deter- 
mining the extent and position of the land 
which it stated belonged to it. 

Be this as it may, it strikes us that the 
main point for us to look into and to decide 
is this : Did the Plaintiff in its petition to 
the Master call upon him to decide that the 
Mauritius Government was the owner of the 
plot of ground which was being licitated, it 
being admitted on all hands that such plot 
of ground is precisely the same which is now 
claimed by Plaintiff ? 

Whatever may be said with regard to the 
regularity or competency of the procedure 
which was followed before the Master by the 
Mauritius Government or its advisers ; though 
it may be contended that the question raised 
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by the petitioner involved indirectly an issue 
of ownership in respect of the land sought to 
be licitated, yet^ it is not difficult to discover 
the real object which the Mauritius Govern- 
ment aimed at^ in its petition. It asked for 
two things : 1st. That a stay of proceedings 
should be ordered ; 

2o« That a survey should be made of the 
portion of ground intended to be licitated, 
and also of each and every one of the ad- 
joining portions of land> so that the position 
and extent of the portion of land claimed by 
the Crown as extending between the conces- 
sions MerlOf Lecoinstre Dunois and Dubreuil 
or Hulotj may be determined. 

The Mauritius Government did not, there- 
fore, like the Desveaux, in their petition, lay 
ft distinct claim to the ownership of the land 
"which was being licitated. It seemed to have 
considered that before putting forward any 
such claim, it was necessary that a prelimi- 
nary or preparatory step should be taken 
Tiz : that a survey should be made. Being 
convinced that it had land somewhere or 
other, at the spot indicated by it, but not 
knowing what was the extent^and position 
of the land, it was anxious to get evidence 
on this latter head and, for the purpose, it 
demanded a survey. But surely, the applica- 
tion for a survey with a view eventually to 
establish a right of ownership to land upon 
allegations of no precise character as to the 
extent and position of the ground intended 
to be claimed, cannot be looked upon as tan- 
tamount to a demand of the right itself, in 
the legal sense which these latter words bear. 
Indeed, however favorable to the Mauritius 
Government, might have been the survey 
prayed for, such survey would have been only 
an element of proof in support of Plaintiff's 
contention. After all, the best test, — both in 
a legal and practical point of view — to apply 
to the question into which we are now 
enquiring is this : Could the Master have 
adjudged after the survey, supposing it had 
been made upon the petition which he had 
before him, that the Mauritius Government 
was the owner of the land which was being 
licitated ? 

We do not well see how, on the face of a 
petition in which the only prayer made by the 
Mauritius Government was that a survey 
should take place in order to determine the 
respective rights of the parties interested, the 
Master could have lawAiUy decreed that the 
Mauritius Government was the lawful exclu- 
sive ovener of the whole plot of ground. 

It is true that the survey, though allowed 
by the Master, did not take place, and that 
the Government withdrew its application and 


renounced the claim put forward in it. It is 
also true that the Master in his judgment 
recorded, that renunciation. It has been con* 
tended that the word claim must be under- 
stood as meaning the claim to the ownership 
of the land which was in course of being 
licitated. No doubt it may have that mean- 
ing, but it may also mean simply the claim 
embodied in the prayer of the petition as 
to the survey. And as we cannot presume 
that the Mauritius Government intended to 
renounce more than it was competent to re- 
nounce, by consenting to its application being 
dismissed, we are bound to give this latter 
meaning to the word claim used in the peti»» 
tion and to consider that by acting as it did, 
the Mauritius Government cannot be looked 
upon as having renounced any thing more 
than what had accrued to it under the Mas- 
ter's judgment i. e. the right to have a survey 
made. At all events, supposing that there is 
any doubt in the matter, we must not forget 
that it is for Defendants, who are Plaintiffs 
on the exception, to satisfy us that they have 
established the requisites of Article 1351* 
Larombière under that Art. Parag. 168 says : 
'^ Dans le doute sur Pexistence de toutes 
les conditions voulues pourqu'il y ait chose 
jugée, le juge doit répéter Texception ; car 
c'est à celui qui l'invoque à l'établir et, s'il 
ne fait pas cef te preuve, il doit être débouté 
de la fin de non recevoir qu'il oppose." 

Be it observed, however, thai the Mauritius 
Government may have renounced its right of 
ownership without there being Bes Judicata* 
But the question of voluntary renounciatioDj 
in a substantive and specific form, does not 
arise upon the pleadings as they are before 
us and is left entirely open. 

For the reasons above given, we hold that 
the judgment of the Master of the 21st of 
June was in the nature of a preparatory 
judgment — that it cannot be invoked as 
having the authority of Res judicata in the 
sense of Article 1851. (Larombière Parg. 16.) 
We therefore repel the exception raised by 
the Defendants and order the case to be pro- 
ceeded with. Costs to abide the event of the 
issue. 


BAIL COURT 


Action in Payment of Rs 509 and 49c. 

AMOUNT of a promissory NOTE AND OOSTS 
INCURRED TO RECOVER THE SAMEj — GuA* 

RANTEE,— Art. 2016 of the Civil Code, 

ffeld, in this case, that the terms of the Btfen* 
danfs Utters imported only a limited guar 
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rantee and that, therefore y Art» 2016 of the 
Cwil Code could not apply. 

The Court diamiased the Plaintiff^a action and 
found the Defendant entitled to his coata. 


ALFRED D'UNIENVILLE,--Plainlîflf 


veraus 


HUGH HANING,— Defendant 


Before 

His Honor A. G. Ellis, — ^Acting First 

Puisne Judge, 


H. Galea,— Of Counsel for PlaintiflF 
W. G. Leblanc, — Attorney for the same 

L. Rottillard,— Of Counsel for Defendant 
F. Victor,'— Attorney for the same 


Record No. 6,467 


ilJi Apnl 1879 


In this action the PlaintiflF claims from the 
Defendant payment of a sum of Rs 509.49c. 
This claim is based upon the allegations that 
the Defendant guaranteed payment of a pro- 
missory note for Rs 400 dated 24th December 
1877 suscribed by one M. Tambyappin, pay- 
able to P. Tambyappin and endorsed by the 
latter in favor of the PlaintiflT, and that the 
note not having been paid at maturity, judi- 
cial proceedings were taken by the Plaintiflf 
against the Drawer and endorser in which 
costs to the amount of the balance of the sum 
sued for were incurred. 

The Defendant in answer to the demand 
admitted that he had guaranteed payment of 
a sum of Rs 400 advanced by the Plaintiff to 
Mr Tambyappin, and deposited this amount 
in Court, but denied all liability for the 
balance claimed» 

The circumstances under which the gua- 
rantee was given, as disclosed by the letters 
of the Defendant and his deposition were 
apparently the following : The Defendant, 
who is a mechanical engineer was engaged 
in 1877 in executing some work for Messrs 
Montocchio, and employed Mr Tambyappin 
in masonry work in connection with the con- 
tract. In December of that year the Plaintiff 


€€ 


wrote to the Defendant, asking him whether 
he could advance Rs 400 to Tambyappin. In 
reply to this letter the Defendant wrote, under 
date S4th December, informing him that the 
settlement which he had to make with 
Tambyappin should take place on the 15th 
January then next ; but would not probably 
be made until the end of February adding 
*' Vous pourrez lui avancer une somme n'ex- 
'^ cédant pas quatre cent Roupies à l'échéance 
** du 1er Mars." The Defendant swears that 
when he wrote this letter he had no idea 
that a bill had been or was to be granted for 
the amount. As this statement is not con- 
tradicted by the Plaintiff who, although sum* 
moned as a witness, was not examined, I see 
no reason to doubt its accuracy, and must 
assume that the guarantee given by the 
Defendant was not for payment of a promis- 
sory note granted by Tambyappin, but simply 
as it bears to be of an advance not exceeding 
Rs 400 made to him by Plaintiff and falling 
due on the Ist March. Subsequently the Plain- 
tiff wrote Defendant about the matter, and in 
reply the Defendant wrote, under date 4th 
March, stating that Tambyappin had asked 
him for tlie sum which " I have promised 
you to retain on his settlement with us, in 
order to repay the amount which you have 
*' lent him " ; that no settlement had yet 
taken place, and, when it did take place, 
would probably leave a large balance due by 
Tambyappin, nevertheless he adds " Je re- 
'* tiendrai toujours pour vous, lorsque je tou- 
*' cherai mon règlement la somme que je vous 
" ai autorisé à prêter à Tambyappin. Je 
*' pense que nous aurons entièrement fini avec 
'' Messrs Montocchio vers le quinze Avril 
'^ prochain.*" By a subsequent letter of 15tli 
May the Defendant informed the Plaintiff 
that his settlement with Messrs Montocchio 
would not probably take place until the end 
of the month at soonest. From the Défen- 
dantes deposition it would appear that before 
writing the letter of 4th March he had 
become aware of the fact that a bill had been, 
granted by Tambyappin— but neither in that 
nor in the subsequent letter do I find any- 
thing which would lead me to believe that 
he consented to guarantee payment of the 
bill, or in any way to modify the position in 
which he stood under his original promise. 

Under the letter of 24th December then 
what is the position of the Defendant ? By 
that letter he authorizes the Plaintiff to 
advance to Tambyappin a sum not exceeding 
Rs400 — and to that extent is liable to him in 
guarantee. Tambyappin was working for him» 
and in the ordinary course of things would 
have money to receive from him, and he under- 
takes to retain from the sum so due by him 
Rs 400 to repay advances made by Plaintiff* 
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It was contended that this was an indefinite 
guarantee, to which the provisions of Article 
SO 16 of the Civil Code are applicable ; but 
this view I cannot adopt. The letter bears 
on its very face to be a guarantee for a 
definite sum. The Plaintiff has failed to 
show that the guarantee was other than it 
bears to be^ and specially that it was as is 
alleged in his plaint " a guarantee for due 
" payment of the promissory note '* held by 
him. If however the guarantee was a limited 
one^ there is no question that in law it does 
not infer liability by the person granting it 
for expenses incurred in legal proceedings 
against the principal debtor. Troplong " du 
cautionnement *' No. 149. Pont " Petits 
Contracts- *' Vol. 2, No. 98. A passage was 
cited from Pont C Petits Contrats " Vol. 2 
page 69 No. 107) in support of the conten- 
tion that this was a cautionnement '* indéfini'* 
to which the principles laid down in Article 
2016 of the Civil Code were applicable. I 
have carefully examined the decisions there 
referred to, but find nothing to modify my 
opinion that the terms of the Defendants 
letters here import only a limited guarantee. 
The Plaintiff lias seen fit to resort to legal 
proceedings against the Drawer and endorser 
of the promissory note held by him, but the 
costs so incurred are not in my opinion a 
debt due by the Defendant. Further, having 
claimed these costs in this action as part of 
the amount due under the guarantee and 
having refused to accept the limited amount 
when tendered to him, the costs of this action 
must also fall to be defrayed by him. I 
accordingly dismiss this action, and find the 
Defendant entitled to costs. I further order 
that after deduction of the Defendant's taxed 
costs the sum of Rs 400 deposited in Court 
be handed over to the Plaintiff. 


SUPREME COURT 


NoTAKY, — Application por a Writ op 

EXECUTIOK TJNDFR ORDINANCE 19 OF 1856 

voR Fees and Costs due to him for 
Work done in compliance with a 
Jttdicial Order. 

In this case the Plaintif, a Notary Public^ 
applied to the Court under Artich 10 of 
Ord. 19 of 1856, for an order authorising 
the Regiêtrar of the Supreme Court to deliver 
a iffrii of exécution on hi9 behalf to enable 
him to enforce payment qf certain notarial 
eoètê and fees due to him for drawing up a 
rectified deed qf liquidation and partition in 
compliance with a reference made to him by 


the Court in the case of Jourdain versus 
Hily and wife and ors. 

The Defendants contended that the application 
could not be granted. 

\ol Because the judgments of the Court in the 
cases of Jourdain versus H%ly having been 
appealed from to the Privy Council, the Cwirt 
teas functus ofiicio and could not entertain 
the application, 

2o. Because the work of the Notary not having 
been undertaken at the instance of the Defen^ 
dants, the ordinary rule of late, by which 
parties going before a Notary are severally 
liable to him for his fees, did not apply, and 
that such fees could only b^ recovered from 
the party on whose motion the referoice was 
ordered by the Court. 

Held lo. That the application made to the Court 
was not so intimately connected with the cases 
of Jourdain versus Hily note under appeal, 
as to restrain the Court from dealing with 
the claim made by the Notary for payment 
of fees due to him for work done in con* 
nection mth those cases» 

And 2o. That in the present case, aUhough 
there was no common consent between the 
parties to go before a Notary for the purpose 
of entrusting him with the preparation of the 
deed in respect of which the costs and fees 
now claimed were incurred, yet the reference 
made by the Court must be deemed to have 
placed all the parties to the suit in an analo- 
gous position quoad liability for the fees due 
to the Notary, and that such reference must 
be regarded as constituting a judicial fnandate 
in his favor at their instance in virtue qf 
which the Notary was entitled to demand pay- 
ment of his fees from the parties severally. 

The Court, accordingly, granted the application 
of the Notary, but under certain ^conditions. 


IN RÉ 

The Honorable L. L. RAOUL, -Plaintiff 


versus 


HILY & Wife,— Defendants 


Before 


His Honor G. Bbstel,— Acting Chief Judge 
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and 

His Honor A. G. Ellis,—* Acting First 

Puisne Judge. 


E. Pbllereau,— Of Counsel for Plaintiff 
J. Elie^— Attorney for the same. 

L. RoniLLAKD,— Of Counsel for Defendants 
V. G. DiJCRAY,— Attorney for the same 


Eecord No. ^0,229 


ith April 1879 


This is an application at the instance of 
the Honorable L. L. Raoul for an order 
authorizing the Registrar^ of this Court to 
deliver a writ of execution on his behalf to 
enable him to enforce payment of certain 
notarial costs and fees due to him for drawing 
tip a certain rectified deed of liquidation and 
partition of the community and succession of 
J* F. Hérout in compliance with a reference 
made to him by this Court in the case of 
Jourdain against Hily* The application is 
directed against Mr and Mrs Hily, the Defen- 
dants in that suit, and is made under Art. 10 
of Ordinance No. 19 of 1856 which enacts 
that " Notaries may obtain by way of appli- 
" cation to a Judge at Chambers a writ of 
execution to enforce payment of their fees 
and disbursements, on their bills being 
previously taxed." The matter was referred 
from Chambers to the Court. 
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The circumstances under which the re- 
ference to the Notary was ordered by the 
Court sufficiently appear from the judgment 
of this Court dated 29th March 1877, (Piston 
Vol. 17 page 22,) and by referring to the 
subsequent judgment dated £7th February 
1878, (not reported), it will be seen that the 
Court subsequently approved of the deed 
of partition drawn up by Mr Raoul, and, 
proceeding thereon, found that a sum of 
14,078.36 c. with costs was due by the De- 
fendants to the Plaintiff Jourdain. 

A petition for leave to appeal was subse- 
quently presented by the Defendants, and 
leave having been granted the judgments are 
now about to be submitted to the review of 
Her Majesty's Privy Council. 

The application of the Notary was opposed 
by Mr & Mrs Hily on the following grounds : 

That the judgments of the Court having 
been submitted to review, this Court is functus 
officio J and cannot entertain this application : 


And (2). That the work done by the Notary 
not having been undertaken at the instance 
of Mr and Mrs Hily, the ordinary rule of 
law, by which all the parties going before a 
Notary are severally liable to the Nçtary for 
his fees, does not apply, and that such fees 
can only be recovered from the Plaintiff on 
whose motion the reference was ordered by 
the Court. 

With regard to the first objection we are 
of opinion that the application now submitted 
to us is not so intimately connected with the 
case of Jourdain versus HHy^ now under 
appeal, as to restrain the Court from dealing 
with the claim advanced by the Notary for 
payment of the fees due to him for work 
done in connection with that case. 

As to the second point, during the argu« 
ment neither of the parties was in a position 
to cite to us any authority throwing ligntupon 
the question whether in such circumstances as 
the present the parties to a suit are or are not 
severally liable for costs and fees incurred to 
a Notary in virtue of a reference from the 
Court. After careful examination we have our- 
selves been unable to discover any authority 
upon this point. There are indeed a number 
of cases dealing with the question of liability 
for fees due to experts under closely analo- 
gous circumstances. The general current of 
these decisions appears to be unfavorable to 
the existence of liability against parties who 
have not either demanded the appointment 
of the experts, or prosecuted the expertise 
when that has been ordered by the Court 
ez'offioio. These decisions however, turnings 
as to a great extent they do, on the cons-» 
tr notion of the terms of Article 819 of the 
Code of Civil Procedure, which is inappli- 
cable to the question now before us, do not 
afford us any material assistance in its solu- 
tion. The principle upon which each of 
several parties agreeing to go before a Notary, 
has been recognized as severally liable for the 
fees so incurred to the Notary, irrespective 
of questions of relief interse, rests upon Arti- 
cle 2002 of the Civil Code. In such circums- 
tances the Notary is regarded, and justly^ as 
the mandatory for a common object of each 
of the persons appearing before him, who are 
therefore individually liable to him for the 
honorarium due for his execution of the work 
entrusted to him. In the present instance 
there was no common consent between the 
parties to the action to go before a Notary 
for the purpose of entrusting him with the 
preparation of the deed in respect of which 
the costs and fees now claimed were incurred ; 
but we are of opinion that in the circums- 
tances the reference made by the Court mcist 
be deemed to have placed all the parties to 
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the suit in an Analogous position quoad liabi- 
lity for the fees of the Notary. The order of 
the Court in compliance nvith which parties 
appeared before the Notary must^ we think, 
be regarded as constituting a judicial mandate 
in his favor at their instance,. in virtue of 
ifhich he is entitled to demand payment of 
his fees from the parties severally. 

We accordingly grant the application of 
the Honorable L. L. Kaoul« but, in terms of 
his offer, we require him, prior to payment 
being made, to find security to refund the 
amount so paid to him in case it shall be 
decided by any competent Court that he is 
bound to refund the same, under reservation 
of his rights to appear and contest his liability 
to refund. 


SUPREiniS COURT 


LiciTlTioN OF a.Ship, — Award of Master 
of suprjbmb couri a valid title for 
Ebgistration of a Ship, — Merchant 
Shipping Act of 1854,— Section 58, 


The Plaintifs ioho had purchased the British 
Bark Barentin in virtue of a judgment of 
acf/udicaiion of the Master on the sale hy 
lidtation of t/ie said Ship, moved the Court 
for a rule authoriziug the Collector oj Cus- 
toms to register in his hooks the Barentin 
under the name of tJie Plainiijs, and further 
to erase from his book the inscriptions against 
the said ship in as much as they, the Plain' 
tiffSf had in compliance mth the conditions of 
sale and with the Masier^s order deposited 
the full amount of (heir purchase price in the 
Master^s office, and as the creditors mort- 
gaged on the said ship Aarf declared their 
intention to exercise their rights upon the sale 
price alone. 

The CoUeclor of Customs shewed cause and con- 
tended that he could not fulfil the formalities 
required by Sections 55, 56 and 57 of the 
Merchant Shipping Act of 1854 for the 
tranters qf ships as there was only one name 
on his register, and as no regular bill of sale 
from the registered owner had been produced 
to him ; That the contre lettre upon which 
the heirs Frmçois founded their title to, the 
ownership of one half of the Barentin was 
nuU under the Merchant Shipping Act, 
that the licitation was bad and that conse- 
quently the Master*s award was not a 
valid title. 


Held that the Section of the Merchant Shipping 
Act of 1854 which applied, in this case, was 
Section 68 ; 


T/iat a lic^ation followed by an award of the 
Master was a lawful means of acquiring the 
ownership of a ship, under Section 58, and 
that such an award was a valid title entitling 
the party who produced it to the registration 
of the transfer of the ship purchased by him. 


The Court accordingly made absolute the Rule 
prayed for and directed tlie Collector of 
Customs to Register tlie *' Barentin '* under 
the name of the Pluintiffs upon the pro» 
duction by them of the Memorandum of con^ 
ditions under which the licitation took place 
before the Master together with his award, 
and upon their making and signing the dech' 
rations and statements required by Sect. 58 
of the Merchant Shipping Act of 1854 and 
by Form H in the Schedule thereto. 


TJie Court further directed the Collector of Cus* 
toms to erase the inscriptions which appeared 
on his Register against the Barentin» 


CAPEYRON & DELANJE, -Plaintiffs 


versais 


OHASTEAUNEUF & ors,— Defendants 


Before 

His Honor A. G. Ellis,— Acting First 

Puisne Judge 

and 

His Honor E. J. Leclezio,— Acting Second 

Puisne Judge 


E. Pellereau,— Of Counsel for Plaintiffs 
A. Rolando,— Attorney for the same 

Ê. M. iWboD,— Substitute Procureur Gene* 

jal,— Of Counsel for Defendants 
J. Boughet, — Attorney for the same 

IJth AprU 1879 
This is a motion for a Bule of this Court 


46 


DECISIONS OF THE COURTS OF MIURITIUS 


[1879 


'^ As a matter of right wheueyer it can bo 
'' shown that any Inferior Court has been 
*' guilty of an excess of jurisdiction// We are 
not prepared on the strength of the single 
decision referred to by Comyn, tjie exact 
scope of which, (in the absence of any details 
of the case in which it was pronounced) it is 
impossible to determine» to hold that the fact 
of an appeal .having been competent here» 
which besides is di&puted by the Applicants» 
excludes the Court from entertaining an ap- 
plication for the issue of a writ of Prohibition. 


It was further contended that the writ 
could not issue after judgment had been pro- 
nounced by the learned Magistrate. In this 
respect» the Courts have recognized a distinc- 
tion. In cases where the want of jurisdiction, 
which is the basis of such applications» is 
apparent on the face of the proceedings sought 
to be restrained» a prohibition may issue at 
any time before or after judgment» because 
the whole proceedings are a nullity. But» 
where the want of jurisdiction does not appear 
€Z facie the record, and no objection is 
made in the Inferior Court» the Superior Court 
will not grant a prohibition of the 
judgment as the party is held to be barred 
by acquiescence. Where however an objection 
has been taken to the jurisdiction of the 
Inferior Court» a Prohibition may issue even 
after judgment. 

In the present instance it was alleged by 
the Applicants» in the course of the argument» 
that the want of jurisdiction appeared ezfatie 
the proceedings before the Magistrate» but 
as this is not set out in the affidavit upon 
which the application is based» we should 
have hesitated to proceed merely on this 
allegation. It is distinctly alleged» however» 
in the affidavit that objection was expressly 
taken in the District Court to the jurisdiction 
of the learned Magistrate» and this being so 
no asquiescenoe can be pleaded against the 
Applicants» and they are not excluded from 
applying for a Ftohibition even after judgment» 

From what transpired at the argument» 
we are satisfied that to say the least» there 
is room for grave doubts whether the pro- 
ceedings-were within the jurisdiction of the 
District Court» and we shall accordingly grant 
a Rule Nisi calling on the Respondents to 
^ow cause why a writ of Prohibition should 
npt issue restrainrflg further proceedings in 
the Court below. Costs reserved. 


SUPREME COURT 


Action in payment of Rs 5 1»164.88amottnt 

OF AN obligatory WUITING, — COMMBE- 

ciAL Partnership» — ^Liability thbreof. 

Meld in {kie ease, thai there toas no doubt that 
from the documents produced, the partner' 
ship A. Paturau et Co. was a commercial 
partnership entered into for the purposed of 
carrying on the trade of Engùieering ; 


That the debt due to the Plaintiffs toas due 
by the partnership, and not by each of the 
partners individually for one third ; and 
that the liability of the partnership had not 
ceased on account of the obligation signed 
by Oeorge Robinson in May 1876 and ac* 
eepied by the Plaintiffs. 


The Court, tlierefore, gave judgment far Plain' 
tiffs with costs in the sum claimed tvith 
interest at 10 per cent from the Ist January 
1879. 


CASTEL & Wipe»— Plaintiflfs 


versus 


PATURAU & Co. AND ORS— Defendants 


Before 

His Honor A. G. Ellis»-** Acting First 

Puisne Judge. 

and 

His Honor Mr Justice Leclézio» — Acting 
Second Puisne Judge 


L. RotriLLABD» — Of Counsel for Plaintiffs 
H. Thatcher»— Attorney for the same 

RGaÏ^t!-' ) Of Counsel fo. Defendant» ' 
F. LastelIiE, — Attorney for the same 


No. «0,078 


i4th April 1878 


Thû is «n action entered by Plaintiffs 
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against the Defendants in order to obtain a 
judgment condemning them to paj thé prin- 
cipal sum of 24,600 dollars with interest 
theneon at ten per eent per annum froni the 
first tjf April 1875. 

The said principal sum is averred in the 
declaration to be the balance due at the date 
of the Slst March 1875 for money lent in 
virtue of an obligatory writing dated the 13th 
Match 1873. In the course of the trial an 
account was filed to which an addition signed 
by the Attorney for the Plaintiflfe was. made, 
and which now brings the principal sum 
claimed to the amount of Rs 51,164.88— and 
it is for this latter sum that judgment is now 
prayed for by the Defendants. 

In the declaration the Defendants are des* 
cribed as lo. The Civil partnership a Paturau 
& Co. 2o. Benoit Fontaine, one of the mem- 
bers of the said partnership. So, John Smith 
of the District of Macq, Bngineer. 4o. André 
Paturau ; the said John Smith and André 
Paturau being members of the partnership A. 
Paturau & Co. Thomas Henry Thompson is 
also called as a Defendant, as guardian of the 
minor Wilhelmina Jane Hamilton on account 
of her interest in the succession of the decea- 
sed wife of John Smith. The guardian of the 
said minor filed a plea in which he declares 
that he abides by the decision of the Court, 
but Benoit Fontaine and John Smith as well 
as André Paturau made several objections in 
their pleas filed in the Record to judgment 
being taken against them. However when 
the case was argued before the Court Benoit 
Fontaine and John Smith by their Counsel 
PeUereau declared that upon consideration 
of the documents, they could not resist the 
pretentions of Made Castel and did finally 
abide by the decision of thé Court as to the 
balance due by them. 

Hr Qailet for André Paturau who is absent 
from this Colony, but only represented by his 
Agent, argued that judgment could not be 
taken against the partnership because the 
title given to Plaintifis and upon which they 
sued, was signed by the partners individually, 
and the partnership as stated by the Plaintiffs 
themselves was a " Civil Partnership " i that 
besides in an obligation signed by George 
Robinson on the 25 th May 1876— and ac- 
cepted by Plaintiffs; they reserved their rights 
against their debtors individually^ which 
means a renunciation of all rights against the 
partnership — and that as a consequence his 
client Paturau was liable only for one third 
of the balance now due to Plaintiff. Rouillard 
for Plaintiffs answered that it was by mistake 
that the partnership A. Paturau & Co. was 
caUed in the declaration a *^ Civil Partoer- 


ship ", and that the Book of that partnership 
(which he produced) and upon which he 
exaniined the Accountant of that firm Mr 
Touyé as well as judicial documents, such as 
the extract posted up according to Law by 
the Registrar of this Court of the Society 
formed between the Defendants, and the 
Memorandum of distribution of the. sale price 
of the Engineeriag Establishment having 
belonged to them^shewed that the partner- 
ship was a Commercial one and that they 
were traders. He therefore moved that the 
word ^^ Commercial " be substituted in the 
declaration lo the word '* Civil ". As to the 
act signed by Robinson and accepted by the 
Plaintiffs it was a private agreement between 
Robinson and them, which cannot be invoked 
by the Defendants, and it had not the bearing 
sought to be attributed to it. The papers in 
this case were referred to the Ministère Public 
on account of the presence of the minor Ha« 
milton called as Defendant, and his written 
conclusions have been filed in the Record. 


JUDGMENT 

After looking carefully at the evidence in 
this case, we are of opinion that the Plaintiffs 
are entitled to sign judgment against the 
firni A. Paturau & Co. for the amount of 
Rs 51,164.38 with interest from the 1st 

January last at ten per cent per annum. 

• 

It is true that the obligatory writing of the 
13th March 1873 is signed by the partners 
individually but it appears from the evidence 
of Mr Touyé who was the Accountant of the 
firm that the sum lent figures in the Account 
Current Book of that firm, and the pre- 
sumption must be that it was employed for 
the purposes of the trade carried on by A • 
Paturau & Co. It is also shewn that the 
Plaintifis were collocated at the distribution 
by the Master of this Court of the sale price 
of the Engineering Establishment called ^' Les 
Forges & Fonderies " which belonged to the 
partnership A. Paturau & Co. and that no 
question was raised before the Master either 
by Che debtors or their creditors as to the 
right of the Plaintiffs to share in the price 
of a property which was that of the partner- 
ship, and not of the partners individually. 
We have therefore no hesitation in coming 
to the conclusion that the debt due to the 
Plaintiffls is due by the partnership and not 
by each of the partners individually for one 
third ; and it has been argued for Paturau that! 
at all events if the partnership had become 
liable towards Plaintiffs, such liability had 
ceased, because on the 25th May 1876 the 
Plaintiffs bad accepted an obligation of Geor- 
ges Robinson which contained certain reser- 
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vations as to the exercise of their rights* We 
have read thiâ obligation with great attenticm^ 
and we do not think that the Defendant 
Paturau is justified in giving to it the inter- 
pretation which he now wishes \\s to adopt. 
We do not wish to express any opinion now 
with regard to the extent of the renunciation 
made by Plaintiffs by their acceptation of 
the writing of the 25th May 1876 in so far 
as the exercise of their rights upon property 
then belonging to A. Paturau & Co. is con- 
cemed, but we certainly think that the^ did 
not intend to abandon the ri^ht of obtaining 
a judgment if they thought it necessary to do 
io against the partnership named in the said 
writings and of thereby constituting each 
of the partners their debtot for the whole 
amount due to them. 

As to the denomination of the partnership 
itself, it is clear from the documents now 
under our eyes, that it was a commercial 
partnership entered into for the purposes of 
carrying on the trade of Engineering ; the 
error contained in the declajration cannot 
therefore be considered by us otherwise than 
as a clerical error which could not in any 
way be prejudical to the defence of the De- 
fendants who must have known full well 
what their partnership was. We accordingly 
order that the word " Oommercial " be subs- 
tituted in the declaration to the word " Civil " 
and that judgment be entered against the 
Commercial partnership A» Paturau & Co. 
of which Benoit Fontaine, John Smith and 
André Paturau are the members for the sum 
of Rs 61,164.38— with interest at 10 percemt 
from the 1st of January 1879—on behalf of 
the Plaintiffs» With costs. 


SUPREME COURT 


Attachments, — ^Titlbs of attaching Par- 
ties»— Civil partnership a moral being. 
Promise to pay by third party,— Inter-» 

7RBTATI0N of DxBDS. 

Beld that the tru$ interpretation to be given, 
in this ease, to the stAccessive deeds of sah 
relative to the Estate St. Hubert vohioh 
had remained mortgaged towards the Crédit 
Foncier^ teas that the successive purchasers, 
tn buying an estate burdened unih a debt 
declared by the seller to have been taken 
charge qf oy a third party, must be con* 
gidered to have been tii the shoes of the 
original parlies to whom thai third party 
promised to pay in so far as the right of 
indemnity was concerned ; . 


That the parties liable in the last instoisce 
were the last owners of JSt. Hubert whose, 
interest, as third holders, mas to pay tie 
debt burdening (he estate, and that tkosa 
parties paying through the adjudicates were 
the owners who had been expropriated tn 
187& viz. B. Fontaine, J. Smith and E. 
Basset / 

That they alone had a recourse against Dau^ 
ban, not individually but as forming the 
(Xvil partnership B. Fontaine ^ Co. 

That partnerships, whether Civil or Commer» 
ctal, svere moral beings having interests 
distinct and separate from the individuals 
who composed them / 

That therefore the only creditors entitled to 
attach the sum eventually due by Dauban 
were the social creditors of B* Fontaine 
8f Co. and not the personal creditors of B. 
Fontaine, of J. Smith or of E., Basset, the 
individual members of that partnership* 


CA8TEL AND Wife,— Plaintiffs 


versus 
B« FONTAINE & ors,— Defendants 

ORIENTAL BANK,— 

versus 

B. FONTAINE & Co. & ors,— 

MAURITIUS COMMERCIAL BANK,— 

versus 
B. FONTAINE & Co. & ors. 

DKYM1É,— 

versus 

B. FONTAINE & Co. & obs«— 

GAUTBEAU & Co.,— As Successors of 
E. LACHAHBBE GAUTBEAU,— 

tertuê. 

B. FONTAINE & Co. & obs,* 
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' GADTBEAU &.Co.,— ^tkin Aeirowm 
* name an4 as Suoeeeson of 
fi'LACHAMBRE GAlTTREÂU & Co. 
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V&f$U8 


B. FONTAINE ft Co. é oes. 


MITCHELL. 


versus 


FONTAINE & SMITBL 


MITCHELL. 


versus 


B, FONTAINE. 


Before 

Sju Honor A. O. Ellis^-— Acting First 

Pnisife Judge 

and 

(His Honor E. J. LBCLézia^-— «Acting Second 

Puisne Judge 


L. RoviLLARD^ — Of Counsel for Castel and 

Mitchel 
fi« Thatcher^— -Attorney ^or the same 

Ew Pellerbau, — Of Counsel for Fontaine & 
F* LASTELLs^-^Attomey for the same [Co* 

&. OciBSRT,— Of Counsel for Gautreau & Co. 
F« JXùSExr, — ^Attorney for the same 

2ith April 1879 

These are actions in validity of attachments 
lodged in the hands of August Dauhan the 
owner of an Estate situate in the District 
«f Errand Port and known by the name of 
^* Bean Vallon.*' 

The Plaintiffs' title a?e not all the same-— 
Castel and wi& have a claim against the 
pactnetship k^ownas A* Paturau ft Oa the 
^ lumbers of which pre André Paturau^ Benoit 
jPontaiM and John Smith, Engineess . having 
-car^ied on their trade in the town of Fprt 


Louis. Mitchell is the creditor rf Benoit 
Fontaine and John Smith alone. The Oriental 
Bank and the Mauritius Commercial Bank 
in whode rights Auguste Deymië now is, were 
kolde^ of bills signed by B. Fontaine & Co., 
a Civil Partnership composed of Benoit Fon- 
taine, John Smith and Emilien Basset, and 
until recently the owner of the Estate cafled 
** St. Hubert " situate in the district of Gh*and 
Port. 

Auguste Deymîé, as well as Gautreau & Co. 
are also the creditors of the same partnership 
B.Fontaine & Co. The claim attached is 
said to be due by Auguste Dauban, owner of 
Beau Vallon Eslate, to the owner of St. Hu- 
bert Estate under the following circums- 
tances : 

In 1864 and 1866 Jean Cantin, then sole 
owner of Beau Vallon and St. Hubert, bor- 
rowed from the Credit Foncier of Mauritius 
a sum exceeding $ 180,000, and gave a mort- 
gage to that Company on his two Estates in 
guarantee of the reimbursement of the claim. 

In September Ï865, Oantin sold to H. 
Portal, B. Fontaine and J. Smith one third 
of Beau Vallon and of St. Hubert, and in 
the deed of sale a delegation was made by 
Cantin in favor of the Credit Foncier. 
# 

In February 1867, by an act under private 
signatures, deposited in March 1878 with 
Notary «Geffi-oy, Cantin sold to Dauban one 
ninth of tbe two Estates Beau Vallon and 
6t. Hubert. 

In March 1867 Cantin .jiold to the same 
Dauban one third of the said two Estates. 

In February 1869 two deeds of sale were 
made — by the first Cantin sold to Dauban 
two ninths of Beau Vallon and by the second 
deed. Portal, Fontaine and Smith sold to 
Dauban the third of Beau Vallon which they 
had purchased from Cantin in 1865* 

By means of these two last sales, Dauban 
become sole owner of Beau Vallon ; he aban- 
donned all his rights in St. Hubert to Cantin, 
Portal, Fontaine and Smith, and he under- 
took to pay the whole debt due to the Credit 
Foncier and which was mortgaged on th6 two 
Estates. It must be here observed that the 
Credit Fonoier was no party to that arran^e^ 
ment, and its mortgage continued to bjmoea 
the two Estates. 

On the 6th April 1871 Cantin sold the 
share remaining to him in St. Hubert to 
Fontaine, Smith and Portal ; and on the 14PQl 
of the same month and year. Portal sold his 


\ 


» • »/*• 


50 


DEcisioKS OF the: ooxjets of MAiraiTius 


^am 


•hare iii the same Estate to B. Fontaine and 
J. Smith who thereby became the s(de owners 
of St. Hubert. 

On the 17th April 1878 Fontaine and Smith 
flold to Basset two sixteenths of St. Hubert 
and charged him to pay the two sixteenths 
of the mortgage debts ; among others^ thai 
due to Gautreau & Co. and as to the claim 
of the Credit Foncier burdenning 8t Hubert 
as well as Beau Vallon^ they explained that 
Dauban had bound himself to pay it. 

On the same day (17th April 187S) a Civil 
Partnership was formed between Fontaine, 
Smith and Basset under the style B. Fontaine 
& Co. for the working of St« Hubert, and it 
was stipulated that their social capital (mises 
sociales) [was composed of their undivided 
shares in the said Estate. 

In 1876 B. Fontaine & Co. were expro- 
priated at the request of Gautreau & Co. and 
their Estate St. Hubert» was awarded to 
Portal. At the distribution by way of "ordre" 
which ensued» the Credit Foncier produced 
for the claim remaining due to it» and was 
collocated for $ S2»000, 

If Portal the adjudicatee» pay the warrant 
of payment issued to the Credit Foncier for 
its collocation» the Estate St. Hubert will 
have paid a debt due by Dauban» and» in 
virtue of the obligations contained in the 
aforesaid two deeds of sale of February 1869» 
it will have the right to claim back from this 
latter the amount paid upon its sale price. 

This proposition is admitted by all the at- 
taching parties» but they do not agree as to 
the parties who represent the Estate and who 
would be entitled to claim from Dauban. 

The holders of the bills and other obliga» 
tions signed by B. Fontaine & Co. viz : Dey- 
mié and Gautreau & Co. say that this part- 
nership alone» as the last owner of St. Hubert 
is entitled to be indemnified by Dauban ; 
whereas Oastel and wife and Mitchell whose 
titles respectively come from A. Paturau & Co. 
and Fontaine and Smith individually pretend 
that their debtors B. Fontaine and J. Smith 
together with Cantin and Portal» are the 
persons entitled to recourse against Dauban^ 
because it is to them that the promiie was 
made by this latter in 1869, to pay the Credit 
Foncier» and they further maintain that if 
the last owners are the parties entitled to 
exercise such recourse, they must do so indi- 
Tiduûly and not under the style of B. Fon- 
taine & Co.» as thv8 partnership being merely 
a Civil one and having no legal existence as 
a moral being» the personal creditors of the 


partseiii must c6me pari pa$m 
social creditors. 


tlie 


Before we examine the questiim of kno^lHug^ 
whether under the Civil Code a Civil Part- 
nership is or is not a moral being which givea 
te it rights» and imposea upon it duties» dis- 
tinct from the rights and duties of the indivi- 
dual members of such partnership» we think 
it is neoessary to settle at once the point 
raised as to which parties are entitled to a 
recourse against Dauban in case of payment 
of the collocation of the Credit Foncier by 
Portal the adjudieatee. It appears to us that 
the proposition of Oastel and wife and of 
Mitchell/ according to which such recourse 
would belong to the persons who were pro- 
prietors oF St. Hubert in 1869» is untenable : 
it is true the promise was made to Cantin, 
Portal» Fontaine and Smith in 1869» but 
Cantin and Portal sold their shares to B. Fon- 
taine & J. Smith who sold part of their shares 
to Basset. The Estate St. Hubert having 
remained mortgaged towards the Credit Fon- 
der» and its owners being eventually liable 
to pay the debt» or part of the debt» due to 
that Oompany» die true interpretation to be 
given to the successive deeds of sale is» that 
the successive purchasers» in buying an 
Estate burdened with a debt» declarea by 
the seller to have been taken charge of by a 
third party» must be considered to be in the 
shoes of the original parties to whom that 
third party had promised to pay» in so far as 
the right of indemnity is concerned. Aocording 
to Art. 1261» § 8-of the Civil Code ** la 
€* subrogation a lieu de plein droit au profit de 
<' celui qui étant tenu avec d'autres» ou pour 
«' d'autres» au paiement de la dette» avait 
** intérêt de l'acquitter : " Here the parties 
liable in the last instance were the last owners 
of St. Hubert» and their interest as third 
holders» was certainly to pay the debt burden- 
ning the Estate. Now tne only parties who 
are entitled to a recourse against Dauban . are 
those who pay» and it is clear that those who 
will pay throT^[h Portal» the adjudieatee» are 
the owners who were expropriated in 1876» 
that is to say Fontaine» bmith and Basset» 
and not Cantin» Portal» Fontaine and Smith» 
the owners in 1869— although it was to them 
that Dauban then promised to pay the Credit 
Foncier. 

But is it to Fontaine» Smith and Basset 
individually that such recourse beloi]^» or is 
it to the CivU partnership B. Fontaine & Co.^ 
whose members they were ? 

Here arises the question of knowing net- 
her a Civil nartnersh{)[> is a moral b^lff 
distinct from the persons who eompoie it» and 
whether» as a consequence, the sodal tt^ 
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ditOTS of the partnership have a right of pre- 
ference on toe assets of the partnership, or 
m^t oome pari pasm with the personal cre- 
ditors of the members of the partnership ? 

Many anthorities were quoted on both 
•ideSi and the question was fully argued. 

We do not find in the decisions of this. 
Court which have been laid before us (Deltel 
▼ersui Pilot 1863^ page 129— -Brodie versus 
Bestel 186S/page 122— Bougé versus Credit 
Fonder 1874^ page 26) that the point has 
been raised as it has been in this case ; but 
it would appear from these judgments that no 
one thought of contesting the character of 
moral being to a Civil partnership ; and indeed 
if we are to consider the text of the Articles 
«f the Civil Code in the title " Société *', 
we are at a loss to understand why a dis- 
tinction was made by certain authors between 
Civil and Commercial '' Sociétés '^ with 
regard to that very important feature, the 
distinct and separate existence of the ''Société'' 
as a moral being. It is no where declared in 
an express manner in our Laws that a Com- 
mercial partnership is a moral being, and has 
a personality distinct from that of the indivi- 
duals who compose it; and yet the same 
authors who recognize siich attributes in a 
Commercial partnership, deny it to a Civil 
partnership. If we read Articles 1846/1846^ 
1849, 1861, 1852, 1859, I860, 1868, 1867, 
we see that altho' the Civil Code does not 
state in precise words that a ** Société ^' is a 
moral being distinct from its members, it has 
impliedly^ given to it such a character. In 
those Articles rights and duties are attributed 
to the '* Société " — perfectly distinct from 
those of its members ; and Art. 1860 which 
«nacts, ''Uassooié qui n'est point admi- 
*' nistrateur ne peut aliéner ni engager les 
*' choses même mobilières qui dépendent de 
^' la Société ^'—has appeared to Mr Bravard 
to be so decisive that he has come to the 
conclusion that the social debts must be paid 
bv the social assets before the personal debts 
of the partners. Learned disquisitions to the 
contrary have been read to us, but they do 
not seem to emanate from practical Lawyers ; 
the opinion of Fothier has also been quoted, 
bu^ that eminent Jurisconsult, as Bravard 
shews distinctly, did not at all events go so 
far as the Civil Code in its Article I860» 
since he considered that a partner could 
alienate or pledge the property of the part- 
nership, at least for the share he had in it ; 
and it is this passage of Pothier that has led 
peopl^ to inf^r that he did not consider 
* Sociétés '• as moral beings. 

An Argument has been taken from Art. 69 
$ 6 of the Code of Civil Procedure-— accord* 

ing to which : *' Seront assignées les 

. ** Sociétés de Commerce tant qu'elles existent. 


*' en leur Maison Sociale et s*il n'y en a pas, 
'* en la personne ou an domicile de l'un des 
'' associes/' And it was said that it must be 
inferred from the text of this paragraph, that 
Civil partnerships being sued differently from 
Commercial partnerships, that is to say, aa 
ordinary individuals are sued, they were not 
considered by the Legislator as a moral being 
distinct from its members. 

This argument à contrario does not appear 
to us to be conclusive the real reason, for 
the § 6 of Article 69, Civil Procedure, is no 
doubt that in a Commercial partnership the 

Eartners being bound in solido, each of them 
as the greatest interest to defend the action, 
and it has been thought useless to call all of 
them individually before the Coutt; whereas 
in a Civil partnership no solidarity exists, and 
the interest of one of the partners only in the 
defence is not of the same importance. It 
may be added that the Court of Cassation 
has more than once overruled this argument. 

The jurisprudence of that Court had for 
sometime made a distinction in favor of Civil 
partnerships recognized by the state, or by a 
departmental authority, but such distinction 
has long since been abandoned (Sirey Deville- 
neuve 1866, 1.415). 

This distinction had been criticized by Mr 
Troplong who showed that the intervention of 
authority was necessary only for the creation 
of public moral beings such as Colleges, Cor- 
porations and Municipalities but not for pri- 
vate moral beings such as Civil partnerships. 

Basing our opinion not only upon the 
commentaries of men like Troplong, Delangle, 
Marcadé, Bravard and others, and upon many 
decisions of the Court of Cassation, of the 
Court of Paris and Grenoble quoted by Dalloz 
verbo '' Société '' No. 182 in fine and of the 
Court of Orléans, 1870 — 2.113, but also 
upon the general considerations which result 
from the constitution of a partnership. Civil 
or Commercial, we have no hesitation in 
saying that a Ciril partnership is a moral 
being perfectly distinct from the persons who 
compose it. If another conclusion could be 
arrived at, the true object of the formation of 
a partner^ip could not be attained. If the 
personal creditors of each partner could come 
pari pa$su with the creditors of the part* 
nership, the credit of those associations would 
be struck at its very root and it is probable 
that there is not a money lender who would 
consent to run the risk of entrusting his funds 
to a body the different members of which 
would have the right to pledge the Assets of 
the AESOciation for his personal affairs. The 
Tery nature of a oontraot of paitnership ia 
repugnant to such a system; it is entered 
into with the view of organizing a common 
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eaterprice having rights separate from the 
individnal rights of its members, and as a 
consequence^ duties and obligations also sepa- 
rate ; if those rights and duties were to be 
confounded, third parties would careful^ 
avoid all intercourse with such associations, 
and they would soon come to an end. It is 
therefore the interest of all, that partnerships, 
whether Civil or Comn^ercial, should be treated 
as moral beings having interests distinct and 
separate from the individuals who compose 
them* 

In the case before us, the owner of St. Hu- 
bert expropriated in 1876-*- was the part- 
nership B. Fontaine & Co. ; it is this part- 
nership that will pay through Portal, the 
adjudicatee, the collocation made to the Cre« 
dit Fonder of Mauritius, and will have» as a 
consequence, a recourse against Dauban for 
the reimbursement of the sum paid by means 
of the sale price of the Estate sold upon 
them. We must therefore hold that the only 
creditors entitled to attach the sum eventually 
due by Dauban are the social creditors of B. 
Fontaine & Co. and not the personal creditors 
of B. Fontaine of J. Smith or of E. Basset, 
the individual members of that partnership. 

Having come to this conclusion, we do not 
think it necessary to examine the argument 
urged by the social creditors of B. Fontaine 
& Co. against Castel and wife, according to 
vrhich these latter had renounced the power 
of exercising their rights on their debtor's 
assets existing at the date of an obligatory 
writing signed by Geo. Bobinson on the 25th 
May 1876, and already referred to in the 
judgment of the case of Castel and wife ver- 
sus A. Fatutau & Co. The papers in these 
cases were referred to the Ministère Public 
on account of the presence of the minor 
Hamilton in them, and his written conclu- 
sions have been filed in the Begistry. 

We order that the attachments lodged by 
the Oriental Bank and the Mauritius Com- 
mercial Bank in whose rights Deymié now is, 
by Deymié personally and by Gautreau & Co. 
be alone validated. It was admitted by Dey- 
mié and Gautreau & Co. that Benoit Fontaine,. 
John Smith and Emilien Basset were no 
longer personally liable towards them, and 
that they had reserved their rights upon the 
property of B. Fontaine & Co. we accordingly 
order that the cosU of the Procedure for the 
validity of the attachments validated, shall 
be paid out of the sums attached in tlie hands 
of Dauban, and that the costs of the inter- 
ventions and of the discussion upon the rights 
of the attaching creditors shall be paid by 
Castel and wife and Mitchell. 


SVPBESf E COimT 


WbiT of PkOHIBIIION,-- iBitEÔTJLARITT OF 
PbOCBJBDINOS of IjfFERIOB CoUBT KOX A 
GBOUND FOB PB0HITI02i — EXGESS OF JUBI|9*^ 
DICTION. 

V 

Seld that mere irregular ky in the proceedings 

in the Inferior Court would not of itseff oe 

regarded as a mffident ground for the issue 

of a writ of prohibition, unless the irregu* 

•lariiy amounted to an excess of Jurisdiction;. 

That the District Magistrate in giving to the 
Usher of the Supreme Court the order to 
pay into the District Court the mpnevs 
held by him in virtue of a judgment of ins 
Supreme Court had exceeded his jurisdia^ 
iion, and that that order indicated that he 
was about further to exceed his jurisdiction / 

I^e Court accordingly made absolute the Rule 
Nisi already issued, and prohibited further 
proceedings before the District Court. 

Costs to the Applicants* 


GOPAUL AND another, — Applicants 


versus 


EDOO,«-Be8pondent 


Before 

His Honor A. G. Ellis,— Acting First 

Puisne Ju^ 

an d 

His Honor E. J. LBCLEzio,--Acting Secoud 

Puisne Judge 


W« Nbv?tok,— Of Counsel for Applicants 
A. BÊTUSL,— Attorney for the same 

H. Galea,— Of Counsel for Bespondent 
L* WoHBNiTz,^-Attomey for the same 

Becord No. S0^226. 

nth AprU 1879 

When this case was formerly before tboi^ 
Court a Bule Nisi was granted calfing upôst 
the BûBpondent to shew cause why a jmi of 
prohibition should. not is^ue ordering ihat i^h 
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further proceedings be had in this cause. In 
opposing the motion that the Bule be made 
absolute^ the Bespondent now contended in 
the first place that tbç proceedings before the 
District Magistrate were quite regfJa,r, and 
in the second place that even if tne steps 
taken by the Éespondent were not in all 
respects regular^ ihere had been no encroach- 
m^t by the District Magistrate upon the 
jurisdiction of this Court 

With regard to the first pointy it appears 
to be dearly laid down by the authorities 
that mere irregularity in the pi^eedings below 
will not of itself be regarded as a sufficient 
gronnd for the issue of a writ of prohibition, 
unless the irregularity has amounted to an 
excess of jurisdiction. Such a writ will, as 
a general rule, only issue when the Inferior 
Court has exceeded or is evidently about to 
exceed its jurisdiction. For the purposes of 
this case, therefore, it seems unnecessary to 
consider whether, in proceedings such as the 
present, the procedure before the District 
Court, when that Court exercises the juris- 
diction Tested in it, is to be regulated by the 
Bnles of practice framed under the District 
Court Ordinance or by the provisions of the 
Code of Civil Procedure. The sole question 
to which we must direct our attention is 
whether it is plain that the Inferior Court 
has exceeded or is about to exceed its juris- 
dicton. 

It was admitted by the Respondent that, 
if the learned Magistrate had proceeded to 
order the distribution of the moneys in the 
hands o( the second - applicant, which form 
the 'proceeds of the sale under the saisie 
execution granted by this Court in favor of 
the first applicant, he would thereby have 
encroached upon the jurisdiction of the Court, 
and a writ of prohibition might competently 
have been craved. He contended however^ 
that nothing tantamount to this had occurred, 
the only steps taken being to validate the 
attachmefnt lodged at the instance of the 
Bespondent, and to order the payment of the 
moneys held by the second applicant into 
the hands of the Clerk of the District Court. 
But, can it be said that in ordering the pay- 
ment of the proceeds to Uie Clerk of his 
Court the District Magistrate has not already 
trespassed upon the jurisdiction of this Court, 
and is that order not a clear indication that 
unless hindered the learned Magistrate is 
about further to encroafih upon the jurisdic- 
tion of the Court? It appears to us that 
these questions cannot but be answered in 
the affiraiative. The moneys in the hands of 
the TJsher^ the second applicant here, were 
moneys which came into his hands in virtue 


of A judgment of this Court, and which ws^re 
held by him as an officer of the Court, and 
to be disposed of in accordance with its ordeiSé 
When however, in such circumstances, a çuip* 
mens is issued by an Inferior Court, under 
which the Usher is called before it, is exami- 
ned touching those very sumsj and is ulti- 
mately ordered to surrender them into the 
custody of an officer of the Inferior Court, can 
it be for a moment doubted that these pro- 
ceedings and that order are an encroachment 
upon the jurisdiction of this Court ? Under 
a judgment of this Court moneys come into 
the bands of its own officer to await its dis- 
posal, if the District Court intervene and 
order the payment of moneys so held to He 
officer, it thereby encroaches upon the autho- 
rity of this Court by depriving its officer of 
the custody of these funds. It was suggested 
that by this order the District Magistrate did 
not affect the ultimate disposal of the funds, 
which would still fall to be distributed by 
the Master of the Supreme Court ; but, if 
the Magistrate did not intend to apportion 
the money among those whom be deemed 
entitled to it — why did he interfere to deprive 
the officer of this Court of its custody, and 
to place it in the hands of his own officer ? 
It cannot, we think, be doubted that the order 
in virtue of which the money was paid into 
the hands of the District Clerk was merely 
preliminary to steps being taken by the learned 
Magistrate for the distribution and apportion- 
ment of the sum among those whom be should 
find entitled to it. On any other supposition 
the order transferring the custody of the 
money to the hands of an officer of the Dis- 
trict Court appears inexplicable. 

We are therefore of opinion that the learned 
Magistrate has exceeded, and that the order 
prQnouuced by him indicates that he is about 
nirther to exceed^ his jurisdiction, and we 
shall accordingly make absolute the Bule Nisi 
already issued and prohibit further procee- 
dings before the District Court in this matter, 
and further find the applicants entitled to the 
costs of the proceedings in this Court against 
the Bespondent Edoo. 


B4IL COURT 


Action in jpayment or $ 500 amount of 

UNPAID INSTALMENTS OF CERTAIN SHABB8 

OF AN Anonymous Company,— Title of 
Plaintiff to Sue. 

Jn this case the Plaintiff as liquidator of- t^e 
AnonynMue Company known ae the ** Crédit 
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Foncier de F Ik Maurice " èlaimed from the 
Dtfendant, holder of 26 êhares of the Com- 
pany the eum of $ 600 being the last install 
ment due by him on the price of hie sharee. 

• 

The Defendant^ while admitting that the ins- 
falment claimed was still wipaid, and that a 
call for it had been duly made and published^ 
pleaded that the Plaintiffs appointment as 
liquidator of the '' CridU Fonder de Pile 
Maurice " had not been made in conformity 
with the statutes of the Company, and that 
therefore^ he had no right to sue. 

Held that on a sound contruction of the statutes 
qf the Company, in as much as no Cfeneral 
Assembly of the Shareholders had been con- 
vened between April 1869 and October 1876, 
the Directors who held office at the latter date 
being still a quorum, could competently con- 
voke a Cfeneral Assembly and submit to U the 
expediency of dissolving the Society and ap* 
pointing a liquidator ; 

That the Assmibly, as was shewn by the Mi- 
nutes of the Society, by the required mqfority 
had appointed the Plaintif liquidator and 
empowered him to sue ; That therefore he had 
been regularly appointed liquidator and had 
a right to me. 

The Court accordingly repelled the Defendants 
eijections and gave judgment against him 
with costs. 


FERDINAND DUPONT,— Plaintiff 
(Liquidator of the Credit Foncier de Maurice) 

versus 

FRANÇOIS JOSEPH BOUR,— Defendant 


Before 

His Honor A. G-. Ellis,-— Acting First 

Puisne Judge 

O. GaiBBBT,— iOf Counsel for Plaintiff 
J* QuiBEET,— 'Attorney for the same 

L* R0UILLA.RD,— Of Counsel for Defendant 
y* G. DUCBA.Y,— Attorney for the same 


Record No. 6458 


25(A Apra 1879 


In this action the Plaintiff as litiuidator of 
of the Anonymous Company knovrn as the 


"Crédit Foncier de l*Ile Maurice **, craves 
judgment aga[inst the Defendant as holder of 
twenty five of the Company's shares^ ordering 
him to pay over to the Oriental Bank Cor« 
poration on account of the Master of the Su- 
preme Court to await the orders of the Court, 
the sum of $ 600^being the unpaid balance 
of the price of the said shares together with 
interest thereçn for five years at 9 per cent. 
The Supreme Court has already had occasioa 
to deal with a claim of a similar uature at 
the instance of the Plaintiff acting in the 
same character. In that case, Dupont vereue 
Qaldemar f rires, exception was taken to the 
regularity of the ^proceedings by which the 
Plaintiff was appointed liquidator of the Com- 
pany. Amongst other pleas then urged by 
the Defendants in support of the exception 
to the Plaintiff's title to sue» it was contended 
that at the date of the general meeting at 
which the Plaintiff was appointed liquidator^ 
the appointments of the Directors of the Com* 
pany had lapsed, and that consequently there 
was then no Board of Directors which, under 
the Statutes of the Company, was entitled 
to summon a general meeting of the share- 
Ixolders, or to bring the question of the ap- 

Î ointment of a liquidator before such meeting, 
n answer to this plea, the Plaintiff allege 
that the Defendants had taken part in the 
Meeting and Proceedings of the Board relative 
to the convocation of the General Meeting and 
could not therefore maintain this objection. By 
a judgment dated 23rd May 1877. (Sauzier's 
Reports 1877 page 78) the Court after repellii^ 
several of the grounds upon which the Plain- 
tiff's title to sue was challenged, before dealing 
with that just referred to allowed the Plaintiff 
to lead evidence in support of the alleged 
bar. On the case eoming again before the 
Court, evidence was led, and, after hearing 
parties on the merits, the Court (20th February 
1878 Sauzier page 8 ) gave judgment in 
favor of the Plaintiff, and further ordered 
'* that the monies due under this judgment 
'* and in similar cases, where the parties are 
** ready to pay, be paid over to the Oriental 
*' Bank on account of the Master of this 
** Court, to whom the Bank receipt will be 
*^ delivered, to wait the orders of the Court,'* 

It was admitted by the Defendant here that 
he held twenty five shares in the Company, 
and it was not denied that the last instalment 
of the price of these, shares was still unpaid, 
and that a call for the instalment had been 
duly made and published. 

The Plaintiff urged that in the circums- 
tances the Defendant had no interest to oppose 
the demand made upon him. The order sought 
was in conformity with the direction to pay 
the amount of the unpaid instalments to the 
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. Oriiental Bank Corporation on account of the 
JSaster, and to await the orders of the Court, 
. and 80ch payment would tindoubtedly operate 
. a yalid discharge in the Défendantes ficivor of 
an obligation the existence of which he did 
.not eall in question. 

The Defendant in reply contended thaf the 
direction of the Court in the case of Galdemar 
Fràres eould not be pleaded by him in answer 
'to a claim for tha instalment due on the 
shares beld by him, at the instance of the 
Assignee in Bankruptcy of the Company or 

• of any other person legally entitled to sue 
•therefor in as much as that direction Vas 
strictly limited to the case, in which it was 
pronounced^ and similar case6, and could not 
ooter the demand against the present Defen- 
dant who stood in a different position from 
the Defendants in the previous action, and 
that accordingly he had an interest to oppose 
the Plaintiff's demand. 

After careiully considering the judgment of 
tOth February 1878^ I am unable to hold 

• that the order then made oan exclude the 
Defendant here from questioning the Plain- 
tifs right to insist in this action* It would 
rather appear from the terms of that judg- 
ment that the preliminary objections originally 
urged by the Defendants were not insisted 
in, and that the Court dealt solely with the 
merits of the action. But, however this may 
be, the Direction appended to that judgment 
was carefully qualified so as merely to be 
applicable to that and any similar cases. The 
present action however diifers from Galde- 
mar's case in this important particular that 
here it is not' contended that the Defendant 
is barred from insisting in his objection to 
the Plaintiff's title to sue. ^ 

We must therefore proceed to examine the 
grounds upon which the exception taken by 
the Defendant rests. In 1869 the affairs of 
the Society were seriously embarrassed, and 
on the 7th of April of that year a General 
Assembly of the shareholders was held, at 
which a motion for the Dissolution and Liqui- 
dation of thé Society under Article 88 of its 
Statutes was proposed. It was not disputed 
that the circumstances were such as would 
have warranted the Meeting in adopting the 
course suggested. The proposition was rejected 
however, and aftef discussion an amendment 
was almost unanimously adopted by which 
it was resolved that the Liquidation of the 
Society should be carried out by the Directors 
whose mandate was maintained, and further 
that the necessary authority should be. obtained 
from Government for reducing the quorum of 
IKreotors for the p]|brpo8?B of their Meetings 
jfrom 7 to 8. It was ^gued by the Defendant 


that the requisite steps for giving effect to 
the latter part of this resolution were not 
timeously taken, but, after examinirg the 
pointj I am of opinion that this objection 
cannot now be sustained. 

Subsequent to April 1869, it would appear, 
that, tho' the statutes require that there shoitld 
be at least two General Assemblies of Share- 
holders held in each year, such assemblies 
ceased to be convened. It was not suggested 
that in failing to call the shareholders together 
the Directors were actuated by any improper 
motives. It would appear that assembUes 
were not beld because the Directors considered 
that there was no necessity for such assem- 
blies, their action being confined to proceed- 
ings with the view of realising the assets, 
and carrying out the Liquidation of the 
Society. Perhaps also, the failure to pall the 
shareholders together may be ascribed in part 
to die construction put by the Directors upon 
the clause in the resolution of 7th April 1869 
by which it is declared that ** the mandate 
*' of the Directors shall be maintained." But, 
from whatever cause it arose, there is little 
^oubt that any shareholder disapproving of 
the course adopted by the Directors, and de- 
siring to have a General Assembly convoked 
might have induced or compelled the Board 
to accede to his wish. No action was taken 
by any one until in the course of 1876 some 
difficulty was experienced by the Directors 
in endeavouring to enforce a call upon a 
shareholder. Early in October a Meeting of 
the Directors was held at which it was resol- 
ved to convene a General Assembly of the 
Shareholders. A notice was accordingly in- 
serted in the Newspapers, by the order of the 
Directors, convoking a General Assembly of 
the Shareholders for the purpose of delibera- 
ting and determining on the liquidation o£ 
the Company, regulating the . mode of liqui- 
dation and appointing one or more liqui- 
dators. At this Meeting held on 26th October, 
the majority of the shareholders required by 
the statutes resolved that the Company should 
be put in liquidation, and the Plaintiff was 
appointed liquidator with the powers neoea- 
sary to carry out the liquidation. It is in 
virtue of this appointment that the Plaintiff 
now sues and seeks to enforce against the 
Defendant, as a shareholder in the Company 
the duly made call for the final instalment 
of one fifth of the price of the shares held 
by him* 

In reply to this demand, the Defendant 
challenged the Plaintiff^a appointment as 
liquidator, as uot hivving been made in con- 
formity with ibie Statutes of the Company* 
Jn support of this pretention it was contend^ 
that under the Statutes» General Assemblies 
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of the Shareholders conld only be ctmroked 
bj the Board of Directors and resolhtiotas 
recnlating the mode of liquidation, and ap- 

Î Dinting liquidators could only be entertained 
y such assemblies upon the proposition of 
the said Board, and tnat at the date of the 
pretended appointment of the Plaintiff as 
liquidator there no longer existed any persons 
entitled to act as Directors — the Board as 
^constituted in 1869 having by efflux of time 
beoome funehti offidù^ 

This contention is based upon Articles 18 
and 19 of the Statutes of the Company which 
-are as follows : *' Art. 18. Le Conseil des 
'' Directeurs se compose de quinze Membres." 

*' Art. 19. Les Directeurs sont nommés pur 
" l'Assemblée Générale des Actionnaires. Ils 
*' se renouvellent par cinquième chaque année. 
^' Les membres sortant sont désignés par le 
^* sort pour les quatre premières années^ en- 
'' suite^ par l'ordre d'ancienneté. La réélection 
*'' des membres sortant ne peut avoir lieu 
'' qu'après une année révolue." 

The question therefore which arises for coit- 
sideration is whether on a sound construction 
of these Articles, the Board of Directors as 
constituted in 1869, had in 1876 ceased to 
exist, and were no longer competent to con- 
voke a General Assembly of the Shareholders 
of the Company, and to submit to such Assem- 
bly propositions relative to the affairs of the 
Company. 

It is undoubted that the intention of the 
framers of these statutes was that every year 
three Members of the Board should retire, 
and be replaced by three new Directors ap- 

Ïointed by the General Assembly of the Share- 
olders, so that every five years the entire 
Board of Directors should be renewed. In 
conformity with this Rule, the Minutes of 
the General Assemblies of the Shareholders, 
show that up to 1868 — three Directors were 
nominated to replace the retiring Directors, 
at one of the two Assemblies of Shareholders 
held every year in compliance with Art. 88 
of the Statutes. In 1869 however only one 
assembly was held and thereafter no assembly 
of the shareholders took place until 1876. In 
these circumstances are we to hold that, in 
virtue of the Articles above cited, each year 
the three senior Members of the Board of 
Directors ipso facto became yîiwo^» officio until 
the whole Board became extinct, and ^ that 
thus, long before 1876, the whole machinery 
of the Company was thrown out of gear, and 
it became impossible to carrv on or to wind 
up the affairs of the Society f This is a cons- 
truction of the statuteis of 'the Society which 
will not readily be adopted, as it cantiot be 
«upposed that such was the meaning of the 


feunderaof the Company in Ihiminç then* 
But further, I do not think that this is ihe 
necessary result of the terms of the Artielw 
referred to. The leading idea in the miles 
cited is that contained in Article 18 Irfaich 

Îrovides that the Board shall be composed of 
5 members. Then Article 19 provides for 
the nomination and renewing of the Board. 
According to the rules the appointment of 
Directors and consequently any action fer the 
** renouvellement ** of the Board must proceed 
from the General Assembly. In conformity 
with this idea the language emploved in Ax- 
tide 19 does not seem to point to three mem- 
ben of the Board ceasing %p$o facto to be 
Directors, so that if no assembly were con- 
voked within the year the Board would cease 
to be composed of 15 Members, but rather 
to the three new Directors annually elected 
by the assembly taking over the functions of 
the three senior Members on the Board. The 
words '' ils se renouvellent " suggest the idea 
of the change in. the constitution of the 
Board being Aie result of the appointment of 
new Directors, and taking place concurrently 
with and as the result of that appointment- 
not that of the three senior Directors bee 
coming each jeax funeti officio, irrespective 
of any elections being made by the Gênerai 
Assembly. 

An ezaminatiou of the Minute Books of 
this Society will show that* the view just indi- 
cated of the sound construction of this rule 
is that which was acted upon by the Com- 
pany. During the first four years of the 
existence of the Society, the rule as we have 
seen provides that the outgoing Directors 
shall be chosen by lot, and thereafter by 
seniority. Now if this rule had been under- 
stood to enact that the mere lapse of time dis- 
qualified^irectors, we should have expected 
to find that within the year steps would have 
been taken to determine by lot which Mem- 
bers of the Board were each year to retire» 
and to provide for their being replaced at the 
Board. But this was not done. The first 
Meeting of the Society was held on the 17th 
and 18th March 1864, and according to the 
contention of the Defendant, on 18th March 
1866 the functions of three of the Directors 
then appointed lapsed. We should therefocio 
have expected either that a general aesembly 
would have been convened to fix by lot which 
three Members of the Board had become 
fundi officio and to replace them^ or that 
the names of the outgoing Directors would 
have been determined at a Meeting of the 
Board of Directors, and provisional appoiiit- 
ments,.to the vacaju^es so occasioned made 
by the Board» 

A reference to the MiMte Books however 
sh6ws that neither of these courses weiSo 
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BAIL COURT 


Claim of $ 823,— Valub op >uttbii at 

I88TJE,— InTBRBST of TABTIBS,^— JvBI8DI0« 

TioK OF Bail Court. 

In this case the Plaintif as holder of a claim 
cf % SSS due by the heits of Â^ Qarien, 
the late brother of Mrs Hulm, one of ihe 


adopted, and that it was only at the General 
Aisembly of Stb Auffust 1866 that steps 
were taken to determine the names of the 
ontgoing Directors, and to repjace them. 
During the period from Maith to August 
the Board of Directors continued uphold its 
meetings and at those meetings several of the 
outgoing Directors for that year (as ultimately 
determined by lot) were present and acted. 
The same observations may be made with 
regard to the following years. From this I 
gather that Art. 19 of the jStatutes was, by 
the Society it$elf^ interpreted in accordance 
with what I have indicated as being in my 
opinion the only sound construction namelyi 
not as enacting that three Directors shall an- 
nually and ipso facto become disqualified^ 
but as providing that the Directorate shall 
be renewed by the shareholders nominating 
annually three persons to take over the func- 
tions of the three senior Members of the 
Board. 

Viewing this as the sound construction of * 
this Rule^it follows, that, so long as no 
general assetùbly was convoked by the Direc- 
tors^ voluntarily or on the initiative of one or 
more shareholders, the process of '' renewing '' 
was suspended and the Board remained un- 
changed—the members holding ofBoe at the 
last general assembly continuing vested with 
the powers and duties of Directors. As there- 
fore no general assembly was convened bet- 
ween April 1869 and October 1876, 1 hold 
that at the latter date the 'survivors of the 
Directors who held office at the former date 
being still a quorum could competently pro- 
ceed to convoke a general assembly, and to 
submit to it, as the minutes of that assembly 
show they did, the question of the exijediency 
of dissolving the Society and of appointing a 
liquidator. On the proposition having been 
submitted to it, the assembly, by the required 
majority, appointed the Plaintiff and em- 

r)wered him to sue on behalf of the Society, 
must accordingly repel the objections urged 
by the Defendant to the Plaintiff's title as 
liquidator, and give judgment in favor of the 
Plaintiff as craved with costs. 


défendants, caused, an attachment to be 
lodged in the hauds of these latter against 
all sums due by Mrs Sulm to the heirs of 
A. Qarien. The Plaintif alleged that Mrs 
Hulm had purchased from her brother and . 
sisters an immoveabte property belonging 
to her and to them as together entitled to the 
succession of^ their mother ; That btf the * 
deed ofeale it was declared that Mrs Hulm 
had not paid a portion of the soie price 
viz : X 1232, which was to Jbe dealt with 
in a particular way and that consequently 
a portion of that sum was due by Mrs Hulm, 
to the succession of het brother A. Qarien ; ' 
as a creditor of this latter, the Plaintif ' 
further contended that the attachment lodged 
. by him in the Defendants* hands afected 
this amount, and that he was entitled to a 
judgment against them» 


I%e Defendant Mrs Hulm averred in her [ 
affirmative declaration that no portion of 
the S 123S wafi due by her to tJie heirs of 
A. Garien. 


In these circumstances the Defendants ofy'ected 
to the jurisdiction of the Bail Court on • 
tlie ground that as the real matter at issue 
was the liability of Mrs Hulm to pay to 
the succession of her mother the balance of 
^1232 mentioned in the deed of sale, the 
action exceeded £ 100. 


Held by the Court that quoad the Defendants 
the matter at issue was whether in a ques" 
tion with certain heirs the rights of the 
representatives of one of whom as his cre^ 
dttor the Plaintif exercised, the Defendants 
were indebted in the sum of JH 1S32 and 
that accordingly the subject of litigation 
exceeded the amount to which the Jurisdic* 
tion of the Sail Court was limited. 


The Court therefore dismissed the action. 


HENRI COURTOIS,— Plaintiff 


versus 


HENRI HULM & Wife,— Defendants 


Before 


His Honor A. G. Ellis.— Acting First 

Puisne /udge 
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L* A. TmBAyDj— Of Counsel for Plaintiff 
A^ BoHANjr--Att9nief fox the same 

E. GALLBT,-rOf Counsel for Defendants 
T. NicoLA8>— Attorney for the same 


!"■« 


Becord No, 6,428 


Z5ih April ia79 


In this case 'the Plaintiff is the holder of- a 
claim oîj^ 328 due bv the heirs of the late 
Aristide Oarien, also known by the name of 
Qarien aîné. With the view of recovering 
lyment of this claim,-the Plaintiff on. the 
^.nd December 1876 lodged in the hands of 
the Defendants an attachment against all 
sums due by Mrs Hulm to the heiis of Garien 
aine. The said attachment was Validated by 
the Court on 29th May 1877, and by a Rule 
of Court dated 20th July in the same year 
the Defendants were ordered to file an a^rma- 
tive declaration of all moneys due by them 
to the Plaintififs debtors. In the present 
action the Plaintiff on the allegation that the 
affirmative declaration filed by the Defendants 
in compliance with the said Rule was incom- 
plete and inexact^ called upon the Defendants 
to show cause why they should not be con- 
demned to pay to the Plaijatiff the sum of $3SS 
due by them to the debtors of the Plaintiff. 

The essential facts of the case are as fol- 
lows. The Defendant Mrs Hulm is the Sister 
of Garien aîné, and on 9th July 1860 pur- 
chased from her Brothers and Sisters an 
immoveable property belonging to her and to 
them as together entitled to the succession 
of their mother. By the deed of sale it is 
declared that a portion of the price amount- 
ing to $ 1^32 was not paid by Mrs Hulm^ 
but was to be dealt with in a particular way. 
The Plaintiff now alleged that this sum was 
due by Mrs Hulm to the heirs of her mother^ 
Mrs Garien, and that a portion thereof was 
consequently due to the succession of Garien 
aine as one of those heirs, and as a creditor 
of Garien aîné he contended that the attach- 
ment lodged by him in the Defendant's hands, 
affected this amount, and that he was entitled 
to a decree condemning the Defendants to 
pay it to him. In her affirmative declaration 
the Defendant, Mrs Hulm, averred that no 
portion of the sum of $ 123S mentioned in 
the deed of sale was due by her to the sue- 
cession of Widow Garien, or to the lieirs of 
Garien aîné as entitled to a portion of that 
4Succession. 

In these circumstances the Defendants 
objected to the jurisdiction of the Bail Court, 
contending that as the queation at issue really 
was the liability of Mrs Hulm to pay to the 


succession of Widow Garien the. baUnce qÇi 
X 1232 mentioned in thé deed, of . sder- thè^ 
action was not, in terms of Atticlq 3 of the.,. 
Royal Order in Çooncâl of 29|rd October 186)^ . 
one of those '^ small causes,'^ that it is torsaj.r» 
suits and demands wherein the subjeot '' of ,., 
litigation shall not exceed £ 100 '^Ho whidh 
the jurisdiction of the Bail Court is restrictj^d» ; 

In determining what is the subjectin liti*. 
gation quoad the Defendants in the sense of ' 
this enactment it was submitted that legi^ 
must be had to the extent of their interests. , 
It might be true that so far - as the Plaintiff: 
was concerned, the amount which he coidd 
recover under the action was under £ 100», 
But that was not necessarily the measure of 
the Defendants' interest* As regards them 
the decision of the Court would have a much 
more extensive effect* The Plaintiff insisted - 
in the suit as one of the heirs of Gttrien ainé^ 
«and sought to have it determined that these 
heirs as representatives of Mrs Widow Garien^ 
were entitled to payment from the Defendants 
of a sum of $ 1^32 under the deed of sale 
in her favor. Any judgment wUch could be 
arrived at in the Plaintiff's favor could only 
proceed upon the footing of fioding the Defen- 
dants in a question with the heirs of Widow 
Garien liable in payment of the sum men- 
tioned, and founding on this judgment any . 
creditor of the heirs Garien might attach in 
their . hands the balance of . the said sum 
remaining due after pavment of the Plaintiff's 
claim. In support of their contention the 
Defendants founded upon the cases of Mac-- 
farïane versus Leolaire decided by Her Ma- 
jesty's Privy Council (Moore's Reports Vol. 
16 N. S, page 181 and of Awaye versus Mar* 
tin decided by this Court (Piston Vol, 17 
page 153). 

After careful consideration I am of opinion 
that this objection is a sound one, and that 
quoad the Defendants here the reed question 
is whether in a question with certain heirs, 
the rights of the representatives of one of 
whom, as his creditor, the Plaintiff exercises, 
the Defendants are indebted in the sum of 
$ 1282— and that accordingly the subject of 
litigation exceed» the amount to which the 
jurisdiction of the Bail Court Is limited* 

The Plaintiff contended that the objection 
to the jurisdiction of the Court was not taken, 
within the limited delay allowed by Rule of 
Court (small rules) 168, and cpuldnot there- 
fore be sustained. I cannot however hold that 
the effect of that Rule is to give the Court 
jurisdiction in matters without its jurisdic- 
tion—if the objection be not taken within 
' the delay mentioned. 
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ri think however» that I should not be 
ACtkig within the spirit of that Rule were I 
not, in dealing with costs, to take into account 
the 4elay which has occurred here in object- 
ing to the jurisdiction of the Court. I shall 
accordingly dismiss the action and find the 
Defendants entitled to their costs merely from 
9th May 1877 and find tbem, on the other 
hand» liable to the Plaintiff in costs incurred 
by him in connection with this action between 
the 3rd day of February» being the day before 
the return day of the summons in this action» 
and the 9th of May 1877 being the date at 
which the objection to the jurisdiction of this 
Court was intimated by the Defendants to 
the Plaintiff. 


B4IL COURT 


Appeal from Judgment of District Judge 
OF Seychelles, — Survey of Land, — 

KON FULFILMENT OF REQUISITES OF ORDI- 
NANCE 83 OF 1867 Art. VIII^^Remit of 
CASE to Court below. 

Seld hy the Court that the Survey made ly 
Land Surveyor Butler and put in etndence 
before the Court below woe nuU and void for 
non compliance with the requisites of Article 
VIU qf Ordinance 38 of 1867. 

The Court therefore remitted Igick the case to 
the District Court of Seychelles to put mat' 
iers in a proper shape, so as to enable the 
appellate jurisdiction to entertain the appeal 
on the merits.-^Costs reserved» 


BARRAUT & WiFE,-^4ppellants 


versus 


CHAMPAGNE,— Respondent 


Before . 

ilis Honor N. 6. Bestel,-^ Acting Chief 

JadgB 


I^ EouiLLARD,-— Of Counsel for Appellants 
T» HsROHEN&uDERf-^Attorney for the same 

^, QajJ^,>^Oî Countel for Respondent 
Cl;^ KiENtG^-^Attomey for the same 

Record No. 697 


28th April 1879 

This was an appeal from a judgment given 
by the District Judge of the Seychelles Is- 
lands ordering land Surveyor Butler to ^o 
on the land in the plaint mentioned and in 
question before the District Courts and draw 
a line so as to set apart the jf^ of an acre 
of land surplus on four acres, and the line 
to be drawn by the- said Surveyor to be the 
boundary line of Plainti£f and Defendants on 
the contested spot which will give to Plaintiff 
the land she claimed and ^' as to damages I 
believe, says the District Judge, that if the 
Plaintiff recover Rs 20 from Defendant it 
will meet the exigencies of the case. I do 
order that Barraut do pay to Plaintiff Rs 20 
as damages with coats against Barraut. As to 
Mrs Barraut she is put out of cause but only 
with costs of disbursement. Chambers Dis- 
trict Court Seychelles 19th August 1878. 
(Signed) E. de Lapeyre District Judge.'* 

Before going further, I must say that In 
copying this part of the District Judge's judg- 
ment I was struck at finding that the District 
Judge had given in Chambers a judgment 
which should have been pronounced on the 
Bench, without recording the presence of 
parties at Chambers and their consent to this 
unusual mode of proceeding. However, Coun- 
sel not having complained of the District 
Judge's decision on that ground I shall say 
nothing more as to the ulegality of 3uch a 
mode of proceeding. What I ha^'e said on 
this head will, I trust, be a warning to the 
Court below not to repeat the same irregu- 
larity in future. 

The reasons of appeal are very numerous 
indecii* But the learned Counsel whp argued 
before the appellate jurisdiction restricted 
their argument to this single proposition. 
How far was this appeal competent ? The 
incompetency of the appeal urged by Oaléa, 
for the Respondent, rested upon the amount 
of a portion of land of two acres in dispute 
not coming up to an appealable amount, and 
that the value of that portion of land should 
have been established otherwise than upon 
affidavit. 

Bouillard insisted upon the propriety of 
such appeal and quoted the proceedings to 
have been adopted by the Supreme Court in 
the case of OUier versus Cume* I have refer- 
red to the case quoted, but have been unable 
to find in the report of this case any reference 
to any affidavit filed as to the amount of any 
oiE! the Defendants' personal interest in the 
agypregate amount ; it is therein merely said : 
The largest possible interest, if any, of the 
parties here wishing to appeal is only £ 159» 


60 


DECISIONS OF THE COURTS OF MAURITIUS 


tisr» 


No allusion is made to the appointment of 
Mr Gondreville nor of any report on his part 
touching the value of the matter in dispute* 

Be this as it may» the District Judge 
ordered by the judgment under appeal one 
Butler to draw a line which should hereafter 
le the boundary line between the two Estates, 
without adding that the drawing of such line 
should take place in presence of parties 
duly called. This is one of the grounds 
of appeal which deserves attention and in- 
volves the fate of this appeal if supported by 
evidence in the record, lo. On the 26th April 
1876 Théodore Butler was called upon by 
Célina Champagne to measure a piece of land 
at the Mome belonging to her, found by the 
Surveyor to amount to 4 acres and tStt» none 
of the neighbouring owners of land were pre- 
sent nor called to attend such survey* 

On the 29th August 1878 the same Land 
Surveyor T. Butler carried out the Judge's 
order of the 19th August 1878. He went on 
the estate» withdrew nom Champame's piece 
of land the yf^ of an acre included in the 
four acres belonging to Célina Champagne. 
Neither Célioa Champagne nor the neigh- 
bouring owners were called to attend the 
survey by Butler. 

So. On the iSrd July 1878 in compliance 
with another order of the District Judge 
without date being mentioned in the Memo- 
randum of Survey^ the same Land Surveyor 
proceeded to the survey and verification of 
the limits of a plot of land belonging to Mrs 
Célina Champagne according to her title 
deeds. He concludes his memorandum of sur- 
vey by telling us that he read it to no one, 
and that he forwarded the same to the Dis- 
trict Judge. 

A strange state of things this. The District 
Judge orders a thing to be done which may 
affect more or less materially the interest of 
one of the parties in a suit without ordering 
service of such order upon the absent parties 
in order to enable them to attend such survey 
if so minded. 

The land Surveyor thirdly carrying out the 
Judge's order as if there were no law oppo- 
sing such exparte survey on his part. Indeed 
the land Surveyor seems to be priding him- 
self upon fulfilling none of the requisites of the 
law, by taking special care to inform us that 
he had read his memorandum of survey to 
no one. Had he gone to the trouble of 
reading Ordinance 33 of 1867 and the pro- 
hibition found in Art. VIII of the same Ordi- 
nance to this effect that no sworn land Sur- 
rejor èhall survey any estate or portion of 


land whether for tho purpose of fixing the 
boundaries of the same or for anv other pur* 
pose^ unless the proprietors of the bordering 
estates or land shall be present at such survey 
and have been duly called to be t>resént ftc.^ he 
would not have proceeded as he has done in 
spite of the Judge's order. J must also for 
his own sake call upon him tQ look at the 
penalties enacted in Article XII of the same 
Ordinance which declares " that a breach of. 
any of the provisions contained in the four 
last preceeding Articles shall render the memo- 
randum of survey null and void and shall 
subject the land Surveyor drawing up the 
same to a penaltv not less than £ 10 and 
not exceeding £60 " ; that the Ordinance is 
applicable to Seychelles can suffeir no doubt 
on reference to Art. 24 of the said Ordinance 
No. 83 of 1867- 

I shall say nothing as to the incompetency 
of this appeal^ because of its coming short or 
not of the appealable amount, but resting my 
judgment on the tenth ground of appeal, I 
can and must declare the survey put in 
evidence null and void for non compliance 
with the requisites of the Ordinance above 
mentioned and before giving any judgment 
on. the merits of the present appeal^.this case 
is hereby remitted to the District Court of 
Seychelles for putting matters i^i a proper 
shape to enable the appellate jurisdiction to 
entertain this appeal on the merits. Costs 
reserved and to be disposed of with the 
merits. 


B4IL COURT 


Action in Damagbs,«-»Lease,— Trouble de 
Droit,— Tenant's Bemedt^-^ Prelimi- 
nary Objection to the Action. 

In this case the Plaintiff claimed a Thousand 
Rupees as damages from the Defendant 
because this latter had caused to be cut down 
and carried away certain sugar canes, the 
Plaintiff* s property , then and there growing 
on two plots of ground leased by the said 
Plaintiff from a neighbouring proprietor as 
evidenced by two deeds under private signoF' 
tures of the 24/A April 1878. 

The Defendant while not denying the cutting 
down and the carrying away of the eanef, 
urged as a preliminary objection that, as 
lessee of the pieces of land abate mentioneâf - 
the Plaintiff had no fight of action against 
him, as he (the Defendant) laid claim to - 
the ownership of the land leased ; and that 
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the PkAntiff^s remedy in euch a case woe 
to denounce the *' trotAh de droU '^ to hU 
kseoreo as to allow him to protect his right 
of ownership ae against the author of such 
trouble saving his right of action against 
his lessor for any damage sustained by him 
through the lessor^s inability to protect the 
tenant. 

Bdd by the Court that the action had been 
rightly and competently brought in as much 
as the Plainiij^ did not ash for damages 
as lessee of the two pieces of ground, but as 
owner of the canee cut down and carried 
away by the Defendant ; the lease having 
been mentioned in the plaint not as binding 
upon the Defendant, but merely Jor the 
purpose of setting out with greater certainty 
the locus in quo on which tlie canes were 
growing. 

The Court therefore overruled the DefendanVs 
preliminary objection and ordered the case 
to be proceeded with on the merits reserving 
all question of costs. 


CHÉRI MARISSON,— Plaintiff 


versus 


SAMUEL WILSON,— Defendant 


Before 

His Honor N. G.Bestel, — Acting Chief 

Judge 


T. L. Jenkins,— Of Counsel for Plaintiff 
O. B0UL0I7X, — Attorney for the same 

W. Newton,— Of Counsel for Defendant 
A. PiTOT,— Attorney for the same 

Record No. 6,468 

»8th April 1879 . 

The Plaintiff in this case complains against 
Wilson for that on the &th August 1878 the 
Defendant by means of a gang of Indians 
"vrith Sirdars and overseers under the Defen- 
dant's control caused to be cut down and car« 
ried away certain sugar canes the Plaintiff^s 
property then and there growing, and being 
on a piece of land of one acre in extent which 
he holds on lease from James Widdrington 
Shand as evidenced by an act under private 
signatures of the 24th April 1878 duly re- 
gistered, * 


The Plaintiff coikiplains also against the 
Defendant for having oli the day and year 
aforesaid in the same manner and by the 
same means caused the cutting down and the 
carrying awajr of certain sugar canes the pro- 
perty of the Plaintiff then and there growing 
and being on another piece of land of half 
an acre in extent leased in like manner from 
the said Shand by the act under private 
signatures of the date aforesaid duly registered» 

Wherefore an action, says the Plaintiff, 
hath accrued to him to demand of the Court 
here that the said Defendant be condemned 
to pay to him the sum of Bs 1000 for the 
wrongs alleged to have been by him sustained 
from the cutting and carrying away of the 
Sugar canes growing and being on the two 
parcels of land so leased by him as above 
mentioned* Newton of Counsel for the Defen- 
dant Wilson urged as a preliminary objection* 
lo» That as lessee of the pieces of laud above 
mentioned, the Plaintiff had no right of action 
against Wilson who lays claim to the owiier- 
ship of the land. The lessee's remedy in sufh 
a case is to denounce the " trouble de droit " 
to the lessor so as to allow him to protect 
his rights of ownership as against the author 
of such trouble, saving his right of action 
against bis lessor for any damage sustained 
by him through the lessor's inability, to pro- 
tect the tenant. 

This case is provided for by Articles 1726 
and 1727 CO. (vide Troplbng) Echange and 
Louage Vol. I page 868— Vide' same Writer 
same Vol. page 380 % 278 and 374. 

But in the case of a mere trouble de fait 
the lessee' sremedy is by an action directed 
by him personally against the wrong doer 
for any wrong he mav have suffered at the 
hands of the wrong doer and the lessor by 
Article 1735 C.C is relieved from all respon- 
sability upon such trouble de fait (Troplong 
same work page 370 § S56 on Art. 1726 C.C. 
(vide also M arcade V. 6 page 458 No. 2 on 
Art. 17«6 O.CO 

r 

True it was said by Newton that the Plain- 
tiff in this case has directed his action against 
the Defendant Wilson not because of the 
wrong he has sustained from the cutting and 
carrying away of his canes to Wilson^s mill 
merely^ but as lessee of a third party he had 
rested his demand against Wilson as such 
lessee. Wilson does not dispute the fact of 
his having cut down and carried away the 
Plaintiff's canes, but his answer to the lessee 
if fed, sed Jure fed. Upon that alleviation of 
Wilson^ the lessee tnust necessarily disi^[q;»ear 
to make room for his lessor to settle with 
Wilson^the disputed ownership between them 
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The Phinfiff mi|^ hwe bg»«|^ hk «ctieii 
dcmmad djHHq^ag«imi-Wil8imm«iipo& 
ft ptf ft diiwiiw Art. 1383 C.C. That aedon 
sight have keen eowpetont. But he prefiemd 
to ituiâ upon his lease aad «vst necesMffily 
Ul finr the reasons abore stated. 


JenHns in answer contended that the action 
bad been rightly and competently bronght. 
The PInntiff does not ask fi>r damages as 
Isssse, but as owner of the canes cat and 
canried away hj Wilson. Whether the knd 
bemison's lander not has nothing to do 
m Âeeass ; the Plaintiff lays no claim to 
die land, bat to the canes which he had 
pkntrd with his mones. The Plaintiff has 
snfcisd a great kss for which he claims to 
be in d e uuuG ed, not by the owner of the land 
whosoever he may be, bot by the wrong doer. 

Vefcre cutting and carrying away ike 
Plaintiff's canes Wilson might hare giren him 
notice of the land being his and not Shand's. 
Unisoa might have challenged the owner- 
sUp of 61mnd of the plot of groand leased 
by the latter to Plaintiff. He has given the 
mfinenee to a trespass for the assertion of 
nis alleged ownership. He most therefore 
abide the results of his violent proceedings. 

JUDGMENT 

It appears to me that the lease mentioned 
in this action has found its way into the 
demand not for die purpose of reding Plain- 
tiff's ease upon the ùuct of the lease in no 
wise binding upon Wilson, hot as a matter 
of description merely for the parpose of set- 
ting oat with greater certainty the locus m 
ftio OD which the canes were growing and 
the place where they had been cat down and 
whence they had been removed by Wilson. 
This statement of the leasing of the loeuê in 
ÇUO therefore may be looked upon merely as 
an assertion of the 6ona fide possessioa by 
naintiff of the bmd trespassed upon by the 
Defendant, and should not therefore vitiate 
the de ma nd. 

Is there not, however, a passage in this 
Jtsnind oûlitatiag against the coostmetion 
I have pat npon the word l e s s ee above men- 
tioned. I find tiiBB passage in the demand 
^ wherefMre in conséquence of your aforesaid 
milawfol entry and trespass upon Plaiatiff*s 
pf^fêtifP It may be said here the Plaintiff 
hwiriag stated hisiself to be the lessee, sub^ 
ssqoently styles himself the owner of the pro- 
perties tiespassed upon. May not the word 


owner of the p i up e ity allude to the owner- 
ship of the plantations and not to the land. 
If so 'tiieappaient inconnstency or contfa- 
dictiott complained of by IfpàUm would dis- 
appear. But do we not say every day in speak- 
ingof a house leased to ns*-^ My house — my 
premises''. These words may well convey to 
third parties the idea of the speaker bong 
the owner of the house or premises, but would 
and could not oonvcj flie same idea to die 
owner, th e les sor of the property leased. 
What was Wilson as to the Plaintiff, a thhrd 
nrty ; an intruder upon the land leased to 
Plaintiff. How can the feet of Plaintiff being 
a mere lessee of the land warrant WBson in 
entering npon the land so leased, rightly or 
wrongly by Shand, and cutting and carrying 
away the canes of PkintiiL 


The demand appears to me sufficiently clear 
as it is, it might perhaps be rendered less 
ambiguous by striking out the words, Uoêû 
and mjr property in the declaration. This 
amendment would not affect the real merits 
of the ease and would and could not embar- 
ram the Defendant in his defence. 


I therefore overrule Neteiom^s preliminary 
oljeetion and allow the case to be proceeded 
with on the merits such at it stands. 


Costs of this incident to be disposed 
with the merits of the case. 


SVPREUE COURT 


BuLa Niaii— DisBOLUTiox of P^KmnsKip. 

Bdd im lhi$ ease Sy the Courts iRtehargimg the 
Bade prayed fi^ by the Defendant oê prt^ 
wuOMre^ thai the dueelmtiùn of the partner^ 
ship which had existed betweem the parties, 
not Aosta^ heem decreed by the Ceart, smeh 
dissolutkm could mat be assumed as a **fai$ 
aeeompU*% U as much as the reasmufisem 
bytkeFlamUf were denied by^tke Defi 
danL 


fiOUHIERE THE WiFB,— Plaintiff 

oertus 
EUSTICHELLl,— Defendant 
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Before 


His Honor N. O. Bestel, — Acting Chief 

Judge - 
and 
His Honor A» Or. Ellis,— Acting First Puisne 

Judge 


E. Pkllereau,— Of Counsel for Plaintiff 

F. LastellBj — Attorney for the same 


Wt Newton, — Of Counsel for Defendant 
E. Gakachaud,— -Attorney for the same 


Record No. 20,240 


SOih April 1879 


A Rule Nisi was issued in this case on the 
S2nd April instant calling upon the Defen- 
dant to show cause on the S9th of the same 
month of April why a rule should not he 
issued authorising an Usher of the Supreme 
Court to put himself in possession of the stock 
in trade and material of the partnership made 
between parties, to inventory and sell the 
same with costs against the Defendant, to he 
paid by privilege of the net proceeds of the 
sale of the stock in trade and material of the 
said partnership. All rights of Defendant 
being reserved. The proceedings in this case 
show the existence of a partnership between 
Bouhière the wife with the authorisation of 
her husband and Rustichelli. The pleadings 
shew their willingness that the above part- 
nership should, though from different causes, 
be dissolved. Upon the assumption of such 
dissolution not objected to on either side^ 
PeUereau moved as above. Netoton shewing 
oause against the rule objected to the nde 
being made absolute on the ground lo. That 
the application of Pelhreau was premature, 
inasmuch as there was no judgment as yet 
decreeing the dissolution prayed for on the 
one hand and not objected to on the other. 
That the dissolution was not objected to by 
bis client, yet his reasons for so doing were 
the very reverse of those stated by the Plain* 
tiff who on her side is anxious to obtain that 
dissolution for the reasons alleged by her ; 


That such dissolution might not be pronoun- 
ced by the Court after all. If so the measure 
proposed by PMereau for the preservation 
of the rights of parties would be useless. 2o. 
Newton again objected to the appointment of 
an Usher to inventory and sell the stock in 
trade» he being not the officer entrusted by 
law with the performance of the duty whica 
it is sought now to be east upon hmi. 3o. 
That no sufficient reason had been shewn 
for departing from the Common Law Rule 
that preference should be given to a partition 
in kind over a sale by licitation unless such 
partition in kind were proved to be impos- 
sible or likely to be prejudicial to the interest 
of parties in the cause. 


That this proof has not been administered 
in this case, where upon Newton moved for 
the discharge of the Rule Nisi, with costs. 
Pellereau replied that the respective causes 
for the dissolution were different it was true, 
but there was one point of contact upon 
which parties, were at one (viz.) that the 
partnership between them should be dissolved 
that this dissolution though not yet decreed 
by the Court may safely be considered as 
pronounced, for it was difficult that* the Court 
should not grant to parties their wish and 
determination that the partnership should not 
continue any longer. 


Assuming the dissolution to be already 
decreed, he was warranted in making the 
application now before the Court. His demand 
for the appointment of an Usher was made 
with the view of saving costs. His demand 
for an immediate sale rested upon the Plain- 
tiff's desire of protecting the ** materiel " of 
the^partnership against numberless contin- 
gencies. That he had no objection to a parti- 
tion in kind if possible. 


JUDGMENT 


Until the dissolution of the partnership 
has been decreed by the Court it appears to 
us that we ought not to assume as ^' à fait 
accompli '' the dissolution demanded by the 
Plaintiff for reasons denied by the Defendant. 


We therefore discharge the rule obtained 
against the Defendant as premature with costs* 
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Before 


His Honor N. G. Bsstbl, —Acting Chief 

Judge 

and 

His HoQor A. G* Ellis^ — Acting First Puisne 

Judge 


E. Pbllereau, — Of Counsel for Plaintiff 

F. LastbllBj — Attorney for the same 

Wt Newton, — Of Counsel for Defendant 
E. Ganaohaud,— Attorney for the same 


Becord No. 20,340 


SOth April 1879 


A Bule Nisi was issued in this case on the 
22nd April instant calling upon the Defen- 
dant to show cause on the S9th of the same 
month of April why a rule should not be 
issued authorising an Usher of the Supreme 
Court to put himself in possession of the stock 
in trade and material of the partnership made 
between parties, to inventory and sell the 
same with costs against the Defendant, to be 
paid by privilege of the net proceeds of the 
sale of the stock in trade and material of the 
said partnership. All rights of Defendant 
being reserved* The proceedings in this case 
show the existence of a partnership between 
Rouhière the wife with the authorisation of 
her husband and Bustichelli. The pleadings 
sliew their willingness that the above part* 
nership should, though from different causes, 
be dissolved. Upon the assumption of such 
dissolution not objected to on either Ade, 
PeUereau moved as above. Newton shewing 
cause against the rule objected to the rule 
being made absolute on the ground lo. That 
the application of PeUereau was premature, 
inasmuch as there was no judgment as yet 
decreeing the dissolution prayed for on the 
'one hand and not objected toon the other. 
That ikû dissolution was not objected to by 
bis client, yet bis reasons for éo doing were 
• the very vevei se of those stated by the Plain- 
tiff who oa her side is anxious to obtain that 
diasobxlioB. for the reasons alleged by her ; 


That such dissolution might not be pronoun- 
ced by the Oourt after all. If so the measure 
proposed by Pellereau for the preservation 
of the rights of parties would be useless. 2o* 
Newton again objected to the appointment of 
an Usher to inventory and sell the stock in 
trade, he being not the oiBcer entrusted by 
law with the performance of the duty whion 
it is sought now to be cast upon him. So. 
That no sufficient reason had been shewn 
for departing from the Common Law Rule 
' that preference should be given to a partition 
in kind over a sale by licitation unless such 
partition in kind were proved to be impos- 
sible or likely to be prejudicial to the interest 
of parties in the case. 


That this proof has not been administered 
in this ease, where upon Netoton moved for 
the discharge of the Rule Nisi, with costs. 
Pellereau replied that the respective causes 
for the dissolution were different it was true, 
but there was one point of contact upon 
which parties were at one (viz*) that the 
partnership between them should be dissolved 
that this dissolution though not yet decreed 
by the Court may safely be considered as 
pronounced, for it was difficult that the Court 
should not grant to parties their wish and 
determination that the partnership should pot 
continue any longer. 


Assuming the dissolution to be already 
decreed, he was warranted in making the 
application now before the Court. His demand 
for the appointment of an Usher was made 
with the view of saving costs. His demand 
for an immediate sale rested upon the Plain- 
tiff's desire of protecting the ** materiel " of 
the partnership against numberless contin- 
gencies. That he had no objection to a parti- 
tion in kind if possible. 


JUDGMENT 


Until the dissolution of the partnership 
has been decreed by the Oourt it ap])ear8 to 
us that we ought not to assume as '^ a fait 
accompli " the dissolution demanded by the 
Plaintiff for reasons denied by the Defendant. 


We therefore discharge the rule obtained 
against the Defendant as premature with costs. 
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SUPREME COURT 

Bight of Way, — Engla^vb, — Canal, — • 
Bight of Syndic thekeof to object to 
Bbidoe it over, — Ordinakce 35 of 1863. 


Held that according to the terms of Ordinance 
35 of 1863 regulating canals^ a " riverain " 
through wkwe land a canal passed^ had not 
the right to brjdge it over, or make any opera- 
tion ichich might directly or indirectly Uad to ^ 
the obstruction of the course of such canals or 
to the defilement of the water flowing therein, 
icithout the consent of the other riverains 
represented by their Syndic ; 

That in this case, the Syndic of the Villebague 
Canal having the right to object to any bridge 
being built over the canal except under con- 
ditions to be approved of by him, and keeping 
in view the heavy expense which, from the 
nature of the ground, the construction of a 
bridge across the canal would entail, the Court 
icas of opinion that the Villebague Canal 
constituted such an obstruction to the Plain- 
tiff* s egress frotn his property, as rendered it 
** enclavé " on the two sides on which it was 
bounded by the canal; and that the Plain- 
tiff^s property being undoubtedly shut off from 
communication mth the public road on the 
other two sides, he was entitled to invoke the 
provisions of Article 682 of the Civil Code^ 
and to obtain from the Defendants, on pay- 
ment of a proper indemnity, a passage from 
the land '^ enclavé '* to the highroad. 

♦ AUBIN,— Plaîntiflf 
versus 
POTTIEB & ORg,~Defendants 

Before 

His Honor A* G. Ellis, — Acting First 

Puisne Judge 

and 

His Honor £• J. Leclêzio,— Acting Second 

Puisne Judge 

G. Quibert,— Of Counsel for Plaintiff 
F. BoBERT, — Attorney for the same 

L. BoTjrLLARD,-^Of Counsel for Defendants 
A. BoHAN, — ^Attorney for the same 


Becord No. 19,928 


15M May 1879 


This case has already been before the Court, 
* See page 78 of the reports of 1878, 


and on the 6th November last, a judgment 
was pronounced disposing of two out of the 
three grounds relied on by the Plaintiff in 
support of his demand. The third pretention 
advanced by the Plaintiff is, that he is entit- 
led by the effect of law, and on payment of 
a proper indemnity, to obtain an egress to the 
public road thro^ the Defendants' land, as his 
own property is cut off on all sides from that 
road (enclavé), and as the expense of buil- 
ding a Bridge across the Villebague Canal 
(which forms his boundary on two sides), if 
he has a right to do so, would be excessive. 
As the adjudication upon this branch of the 
action raises an important question relative 
to canals vizt. whether a canal boundary cons- 
titutes an " enclave " or whether a proprietor 
owning land on either side of a canal is 
entitled to throw a bridge across it, so as to 
provide a means of egress from his property 
on the one side to that on the other, the 
Court prior to dealing with this part of the 
case ordered that all the proceedings and 
papers necessary to bring to the notice of the 
Syndic of the Villebague Canal the question 
at issue, should be communicated to him and 
granted him a delay within which to file, 
should he be so advised, an answer thereto. 

The Syndic of the Canal has filed certain 
observations, parties have been fully heard 
upon the matter, and we have now to decide 
whether property shut off from communica- 
tion with any public road upon two sideSj 
and bounded on the other sides by a canal, 
is or is not ^* enclavé " in the sense of Arti- 
cle 682 of the Civil Code. In the observations 
filed by the Syndic, he challenges the right 
of proprietors thro' whose land the canal 
passes to build a bridge over it without tho 
consent of the riverains, but intimates that 
he is prepared, under conditions to be fixed 
by him and the riverains, to allow the Plain* 
tiff to erect a bridge. Now, if the position 
taken by the Syndic is legally tenable, we are 
clearly of opinion that the Plaintiff's estate 
must be regarded as " enclavé " on the sidea 
bounded by the canal, as it certainly is upon 
the other two sides— for, in that case, he is 
not in a position to create for himself a mode | 
of egress from his property across the canal 
except with the consent, and under conditions 
to be fixed by third parties. 

In these circumstances we have carefully 
considered the provisious of the Ordinance 
regulating canals, (Ordinance No. S5 of 1868) 
with the view of determining whether a rive* 
rain, thro' whose land a canal passes, has d 
right te bridge it over, or whetl^ the other 
riverains and their Syndic have* a right to 
abject, to any such erection being made* This 
examination of the law has led ua to the C0A« 
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elusion that, altho' the terms used by the Ordi- 
nance may leave room for doubt as to whether 
the riverains are vested with the full right 
of property above and below the course of the 
canal^ the policy of the law is to entitle the 
riverains to object to any operations which 
may directly or indirectly lead to the obstruc- 
tion of the course of the canal, or to the 
defilement of the water flowing therein (Arti- 
cles 41-45). If a riverain may at his own land 
bridge over a portion of the canal, it would 
seem, difficult to draw a line which would 
prevent him from covering it in entirely — but 
such a course \\ould certainly enhance the 
difficulty of keeping clean the channel of the 
canal throughout its course, a duty, (Art. 66) 
i?diich would not lîo with him, but would be 
a burden on the whole riverains. Again such 
a bridge as is proposed to be erected here for 
the cultivation af the Plaintiff's land would 
almost certainly increase the risk of impurities 
cOHStaixtly finding their way into the canal. 
The bridge is mainly intended for the passage 
of* carts conveying away the produce, or bring- 
ing to the land manure &c. This would, 
(unless spécial precautions were used), almost^ 
certainly give rise to iinpurities finding their 
way into the canal. For, unless precautions 
were used and care taken to prevent it, in 
dry weather the wind, and in wet weather 
the rain, would carry into the canal the im- 
purities of all kinds lodging upon the roadway. 

In these circumstances, we are inclined to 
lecognize the claim made by the Syndic to 
object to any such erection being made except 
under conditions — approved of by him — which 
will constitute adequate safeguards against 
the risk of the waters of the canal being pol- 
luted. As a consequence, and keeping in 
view the heavy expense which, from the 
nature of the ground, the construction of a 
bridge across the canal would entail, we have 
Cf me to be of opinion that the Villebague 
canal constitutes such an obstruction to the 
j Plaintiff's egress from his property, as renders 
j it " enclavé " on the two sides on which it 
is bounded by the said canal, and, it being 
I undoubtedly shut off from communication 
; with the public road on the other two sides, 
I we are of opinion that he is entitled to invoke 
■ the prpvisions of Article 682 of the Civil 
, Code, and to obtain from the Defendants on 
payment of a proper indemnity, a passage 
from the land ^' enclavé " to the highroad. 

Before we are in a position to estimate the 
sum to be paid as indemnity, it is necessary 
that the course to be followed by the road, 
its width Sçc, should be determined. With 
the view of saving expense to the parties, we 
shall allow them fifteen days to arrive at an 
amicable arrangement upon these points, and 


1 


in the event of their failing to do so, we 
allow the most -diligent party to apply to a 
Judge in Chambers for an order appointing 
an expert to go upon the spot, and in con- 
formity witk Articles 683 and 684 of the Civil 
Code to determine the dimensions and mark 
out the course which the road shall take. On 
these data being determined amicably or by 
a duly appointed expert, we further order the 
cause to be put on the weekly cause list that 
parties may be heard with reference to the 
amount of the indemnity payable to the De- 
fendants. 


B4IL COURT 


Action in Cancellation op a Salb, — 
Bankruptcy op Buyer, — Claim of 
Goods by Vendor, — Fraud of Buyer,— 
Nullity of Contract thereby. 

Held by the Court t/hat the sale alleged to have 
been made on the 6fh of July 1878 hy Ve- 
layoudachetty to Aubagaroi% was a ficlUious 
and fraudulent transfer of property made with 
the object of befiiending Aubagaron, and %oaa 
not consequently a bona fide transaction under 
Article 74 of Ordinance 33 of 1853. 

That the fraudulent intent existing in the mind 
of Velat/oudacheity at the time of the delivery 
of the oil purchased by him, vitiated the 
contract entered into between him and the 
Plaintiffs ; and that therefore such property 
obtained by him fraudulently could not pass 
to his assignees upon his bankruptcy, but 
would still remain the property of the parties 
defiauded. 

17^ Court accordingly cancelled as null and wid 
the sales made by Plaintiffs to Velayouda- 
chetty aud hy this latter to Aubagaron, and 
validated the provisional seizure made by the 
Plaintiffs. 


RICHARDSON & Co.— Plaintiffs 

versus 
VELAyOUDACHETTY& ORs— Defendants 


Before 

His Honor Mr Jtjstiob Lbclézio,— Acting 
Second Paiene i udge 
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of the Vendee when the transaction took 
place, as in the case of Ismael versttB Assignees 
Atiiing and Aman 1877 page ISO, but inas 
an ordinary case of sale prior to bankruptcy 
as in that of Irdand Fraser ^ Co, versus 
Emile Louis 1875 page lOS. 

It has been said that tlft delay which 
elapsed between the sale (22nd Jane) and the 
deliTcry in the present case (5th & 6th July) 
would tend to show that when the sale took 
place through a sworn broker, there was no 
fraudulent intent on the part of the bank- 
rupt ; that may be, altho* ii is very probable 
that he was already in embarrassed circums- 
tances, but it cannot be said that when, in 
order to complete the sale, he applied for the 
weighing of the goods on the wharf and took 
delivery of them, the bankrupt was not aware 
of his state ot insolvency and had the inten- 
tion to pay his vendors ; it does not appear 
from the evidence where the first cask deli- 
▼erred on the 5th July went, but there is no 
doubt that on the 6th July he took delivery 
of the five remaining casks immediately after 
having had them weighed knowing very well 
that he was unable to pay his accoutit at the ' 
Bank, and that those five casks were going 
not to his shop, but to that of Aubagaron. 
The bankrupt thereby obtained on credit 
from the Plaintiffs goods with intent to de- 
fraud them according to the words of Sect. 190 
of Ordinance 33 of 1853 — and with the view 
of favouring one of his creditors Aubagaron, 
It was said on behalf of the Assignees that 
in the case of Ismael ter sus Assignees Ailing 
and Aman the sale was one for cash, whereas 
in this case, credit was given to the Vendee. 
But can that difference as to the mode of 
payment have any influence on the decision 
of the Court, if it is satisfied that at the time 
of the sale and dc^livery there was an intent 
in the mind of the Vendee to defraud the 
vendor ? Hoes not fraud render the contract 
void, whether the sale is made on credit, or 
for cash ? In the caseof Load versus Greene 
15, Law Journal page 1 1 3— (already quoted 
by Mr Justice Ellis in his judgment in the 
bankruptcy case of Athing and Aman 1877, 
page I, and by the Court in the case of 
Ismael versus Assignees Athing and Aman, 
the sale appears to have boen on credit, and 
that fact does not seem to have had any 
influence on the decision of the Court. 

If vendors were to allow an unreasonable 
time to elapse after the fraud of the Vendee 
comes to their knowledge, before instituting 
proceedings for the recovery of their goods, 
their silence might be interpreted against 
th^m—but can it be said when they sue for 
the recovery of their goods immediately after 
the facts of fraud have come to their know- 


ledge, that they had consented to the property 
passing to the bankrupt and through flie 
bankrupt to the mass of his creditors ? Be- 
sides this is not a case of reputed ownership 
of goods found by the Assignees in the posses- 
sion of the bankrupt. 

Here it has been proved that as soon as 
the Plaintiffs heard that the casks of oil sold 
by them to the bankrupt had, for the greater 
part, been fraudulently transferred on the 
ver J day of the delivery to the shop of Auba- 
garon, a creditor for an overdue account of 
their Vendee, they asked for a provisional 
seizure and seized four of the casks found in 
Aubagaron's cellar* I therefore consider that 
the same principles as those laid down in the 
case of Ismael versus Athing and Aman, 
apply here, that the fraadulent intent existing 
in the mind of Velayoudachetty at the time 
of the weighing and delivery of the oil, 
vitiates the contract entered into between 
him and the Plaintiffs, for had the latter had 
knowledge of the fraudulent circumstances 
under which the bankrupt obtained delivery 
of their goods, they would not have given 
their consent to the completion of the contract 
of sale entered into on the 22nd June* 

I accordingly order that the sales made by 
Pjaintifl^ to Velayoudachetty and by this latter 
to the Defendant Aubagaron, be held as null 
and void and be cancelled : that the provi- 
sional seizure of the four casks of oil found 
in Aubagaron's cellar be validated, and further 
that the said Aubagaron do pay to the Plain- 
tiffs the sum of Ks 11 7.02^-- value of the 
fifth cask of oil declared by him to have been 
sold to a Chinaman out of the five casks trans- 
ferred to his shop according to his own ad- 
mission, I say nothing as to the sixth cask, as 
it has not been proved that it was sent to 
Auhagaron's shop by Velayoudachetty. Plain- 
tiffs' costs to be paid by Aubagaron. 


BAIL COVaT 


Action in Damages for short dblivery 
OF Goods, — Responsibility of Shtf- 

M ASTER notwithstanding CLAUSE OF 

«• Weight and Contents Unknown '* 
IN Bill of Lading. 

Held that the Captain, under the circumstances 
of this case, toas not sheltered from respon- 
sibUity a» to the weight of the goods man- 
iioned in the bill of lading signed by him, 
by the clause ** weight and contents tm- 
hnown " inserted therein ; 
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That the Defendant in this case, alihûvffh he 
might hate acted toiih good faith wae at 
fault for hating failed to deliver to the 
Plaintif in good order and well conditioned 
a large number of the bag$ of rice which 
he had declared in his bill of lading to 
have received for Plaintijff^s account at 
Bombay in good order and condition ; and 
that therefore the Plaintijf was entitled to 
a fair indemnity on account of the state in , 
which part of the cargo consigned to him 
had been landed. 


HAJEE SARIFF IS M AEL, -Plaintiff 


versus 


D, DAVIES,— Defendant 


Before 

His Honor Mr Justice E. J. Leclézio,- 
Actîng Second Puisne Judge 


L. RoTJiLLARP, — Of Counsel for Plaintiff 
E. Leblanc,— Attorney for the same 

P. L. Chastellier,— Of Counsel for Defen- 
E. DxjviviER, — Attorney for the same [dant 


Record No. 6,488 


15th May 1879 


The Plaintiff in this case is a Merchant of 
Fort Louis and sues the Defendant, Master of 
the ship ^' Robert Morrison *\ for the reasons 
hereunder set forth. 

The Defendant signed at Bombay on the 
22nd July last year three bills of lading by 
which he acknowledged having received and 
shipped on board his ship ^^ Robert Morrison" 
in good order and well conditioned six hundred 
bags of rice marked as in the said . bills of 
lading specified, to be delivered in the like 
good order and well conditioned into the Port 
of Mauritius to the Plaintiff or order. The 
said bills of lading contained the usual addi- 
tion " weight ana contents unknotvn.^* 

The Plaintiff avers in his plaint that ^' on 
the arrival of the said ship " Robert Morri- 
son '' into the Port of Mauritius, he, the 
bearer of the said bills of lading and consignee 
of the said goods, did fulfill all the formali- 
ties and conditions incumbent upon iiim^ as 


in the said bills of lading stipulated, and pay 
to the firm Blyth Brothers & Co. Agents in 
this Colony for the said ship ^' Robert Mor- 
rison ", the freight due on the said goods, 
and applied to the Defendant for the delivery 
of the said 600 ba^s of rice, that on taking 
delivery of the said rice which was then 
lying on the coasters' wharf, under the shed, 
he the Plaintiff ascertained and found that a 
large proportion of the said 600 bags was 
no more in the good order and condition 
in which the said goods were shipped and 
embarked on board the said ship, and that a 
large quantity of the bags that were being 
landed was very slack and deficient in quantity 
and contrary to the bill of lading; that by a 
notice served on the Defendant or the S3nd 
October last the Plaintiff warned Defendant 
of his intention to take delivery of the said 
rice after having had the same surveyed, 
examined and weighed, in order to ascertain 
the difference existing in the said 600 bags 
of rice for reason of deficiency and slackness, 
that the said bags were examined, at thé time 
specified in the said notice by a competent 
Surveyor, and many were found very slack, 
a number resewn and a few patched with 
pieces of gunny cloth, and that after having 
been weighed by a sworn weigher, a quantity 
of 3320 kilograms was found missing in the 
bags, equal to forty four bags Und iSO kilos of 
rice, each bag of rice usually containing 76 
kilograms ; thereby causing a loss to the 
Plaintiff, through the fault and negligence of 
the Defendant and the breach by the Defen- 
dant of the agreement entered into in the 
aforesaid bills of lading. 

The Plaintiff therefore prays the Court to 
condemn the Defendant to pay to him the 
sum of Rs 513.49 — being the value of the 
said 33S0 kilog. of rice at the rate of eleven 
Rupees and 60 cents per 75 kilog. weight of 
mooghy rice — plus one hundred and thirty 
nine Rupees and 30 cents for a fine paid 
by the Plaintiff for breach of the Customs 
Regulations and costs and other expenses in 
connection with the aforesaid claim. 

The defence was that there was no breach 
of contract and that there had been no fault 
or negligence on the part of the Defendant-» 
that the words *' weight and contents un- 
known " inserted in the bills of lading, were 
so inserted to guard the responsibility of the 
Master as to any deficiency in the quantity 
contained in each bag, the bags not being 
weighed when shipped in India, that if some 
of the bags were resewn and patched, that 
was done before landing, in the interest of 
the consignee, those bags having suffered 
either firom natural decay ot from accidental 
bursting. 
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Before leaving Mauritius the Defendant 
had himself and his first and second mate^ 
examined as witnesses before the Master, and 
they declared that they knew nothing about 
the weight of the bags, when shipped at 
Bombay, that the bad state of oertain of the 
bags must have resulted from natural decay 
or fitnn holes made by vermin or ratf , or from 
accidental bursting, that only five or six bags 
of sweepings were found in the hold of the 
•hip after the landing of the whole cargo, 
and that as it was impossible for any one to 
have aeeees to the cargo during the voyage, 
no tampering could have taken place ; a rum- 
maging certificate was also produced to show 
that no cargo was left on board the ship, and 
the Tide Suiveyor who signed it was called 
to prove that no goods not borne on the mani- 
fest can be landed without special authority, 
and it was said that the result of such evidence 
should be that the deficiency in the weight 
must have come from the slackness of the 
bags before they were shipped at Bombay, 
that the bags of rice came first from Calcutta 
to Bombay, and before being put on board 
the '' Robert Morrison ", must have already 
suffered to a certain extent. 

Witnesses were called on both sides as to 
the Custom of Trade prevailing both at Bom- 
bay in India and in Mauritius as to the usual 
weight of the bags of rice and the influence 
of such weight upon the determination of the 
question of knowing whether a bag was in 
good order and condition at the time it is 
placed on board a vessel in India and more 
especially in Bombay. Some of the witnesses 
declared that a bag of i ice always weighs two 
maunds or 75 kilograms and that a consignee 
or purchaser in Mauritius is entitled to reject 
a bag which is under that weight ; others 
contended that such a Custom of Trade, 
altho' it may exist for transactions taking 
place in Mauritius, is not admitted in so far 
as shipments made in India are concerned, 
more especially when the freight is payable 
per bag and the words " weight and contents 
unknown *' are inserted in the bill of lading ; 
one of them Mr Povah Ambrose, added 
however that altho' it is not always easy to 
ascertain by the appearance what is the weight 
of a bag and there is no usage of trade 
according to which a difference in weight 
constitutes bad order and condition, still a 
bag to be in good order and condition must 
be presentable^ 

JUDGMEÏÎT 

The Defendant had undertaken to convey 
firom Bombay to Hauritins 600 bags of rice 
which he declared in the bills of lading to 
have received on board his ship in good order 


and^ well conditioned to be delivered to the 
Plaintiff in the like good order and well con- 
ditioned. 

The point I have to examine is therefore 
whether it results from the evidence I have 
befor^ me that there has been a breach of 
contract on the part of the Defendant, and 
consequently whether he is liable to pay 
damages to the Plaintiff. 

The Report and deposition of Capt. Russell 
R. N. Surveyor to the Vice Admiralty Court, 
who examined the 600 bagtf of rice on the 
wharf before they were weighed and delivered 
to Plaintiff, leaves no doubt as to the state 
in which a great number of those bags were, 
be says that he could detect from a simple 
inspection of the bags that many were not 
in good order and condition, that the defects 
were quite apparent, that about 20 of them 
had been patched, about 50 per cent were 
slack, and that in his opinion the bags must 
either have been shipped in bad order and con- 
dition, or tampered with during the voyage; 
for bags, if shipped in good order and taken 
care of on board, would not be damaged by 
the voyage. Other witnesses called by the 
Plaintiff confirm this evidence of Capt. Rus- 
sell. The explanations given by the Defen- 
dant and his mates, and already mentionedj 
would tend to shew that there has been no 
tampering with the rice during the voyage, 
and I am disposed to admit their evidence 
upon this point as trustworthy, altho it would 
have been better for all parties if the Plaintiff 
had been warned by the Defendant of the 
state of the bags of rice consigned to him, 
before he began to patch and resow the dam- 
aged bags previous to landing them. But the 
reasons assigned by those witnesses to the 
origin and cause of the damaged state of 
many of the bags are not sufficient to allow 
me to exonerate the Defendant completely 
from his responsibility as a carrier. 

It may be, as it was argued on behalf of 
the Defendant that the rice cauie from Cal- 
cutta, and that many of the bags suffered 
during the voyage from Calcutta to Bombay 
before they were shipped on board — the ** Ro* 
bert Morrison ", but then it was the duty of 
the Defendant as Master of that ship not to 
accept the bags the appearance of which was 
not satisfactory, as being in good order and 
condition, and not to sign bills of lading in 
which he declared that the goods sent to the 
Plaintiff were in such good order and con- 
dition — I cannot admit, in. pre€ence of the 
evidence laid before me, that if the bags were 
in good condition when they were shipped at 
Bombay, they should have so rapidly decayed 
during the voyage, because the ship called at 


1879] 


DECISIONS OF THE COURTS OF MAURITIUS 


71 


Colombo^ and the length of the vojrage was 
tKereby increased by 14 days from what it is 

fenerally between Bombay and Mauritius, 
laying rejected the supposition that the bags 
were tampered with during the voyage, I 
must necessarily come to the conclusion^ which 
appears to me the most probable and reason» 
able one from all the evidence here> that a 
good many of the bags when they were placed 
on board the ^* Robert Morrison '' in Bom- 
bay, had already begun to sufier from the 
natural decay of which the Defendant and hiB 
witnesses have spoken, and that they were 
not therefore in that presentable state which 
Mr Povah Ambrose has declared to be neces- 
sary in order to constitute a bag in good order 
and condition. 

It was argued for the Defendant that he 
has guarded himself against any claim as to 
the weight on account of the words *' weight 
and contents unknown *' — inserted in the bills 
of lading, and that it has not been proved 
that a usage of trade exists according to which 
a bag of rice in India not weighing two 
maunds should not be accepted on board a 
ship, because it would not then be in good 
order and condition. 

Although it has been shewn that for trans* 
actions in Mauritius the purchaser is entitled 
to reject a bag of rice which does not weigh 
two maunds or 75 kilog., it has not been 
proved to my satisfaction that in India for 
the purposes of a contract of affreightment 
a^ bag not weighing two maunds is not con- 
sidered as a bag in good order and condition, 
BO the Master of a ship cannot in ordinary 
circumstances when the bags appear to be in 
good order and condition be responsible for 
a mere deficiency in the weight of the bags. 

But at the same time I consider that it 
would be very dangerous to accept excuses 
as those given by the Defendant in the pre- 
sent case, when it is shown that many of the 
bags, if not tampered with during the voyage 
«s I am willing to admit, could not possibly 
have been in good order and condition when 
shipped at Bombay — the presumption being 
that the packing of goods is proper and in a 
fit state for transportation, if the Master, 
after having declared in a bill of lading that 
the goods received by him are in good order 
and condition, were allowed, in circumstances 
like those of this case, to plead that the dam- 
age resulted from the natural decay of the 
packing, the consequence would be that pro- 

Îer attention would not be paid by ship 
[asters at the time of the shipping of goods 
to their apparent exterior condition, and that 
Bach carelessness would indirectly favor the 
fraud of consignors. The duty of the ship 


Master is no doubt to see that the goods;, 
reoeived by him are in good order and con- 
dition before he declares that they are so ia 
his bill of lading, and if he has not examined 
them carefully, or had them examined by his 
officers, before signing the bill of lading, he 
must suffer for the consequences. It is not 
sufficient for him to add '' weight and con- 
tents unknown " to be sheltered from all res» 
ponsibility ; a bag may not always contain 
exactly two maunds or 75 kilog. but the bad 
state of so many of the bags must have been 
apparent at the time of the shipping, for 
otherwise such a large proportion of the bags 
would not have had to be rescwn and patched 
before being landed in Mauritius, I must 
therefore come to the conclusion that such 
bags could not have been in good order and 
condition when they were placed on board 
the ** Robert Morrison." 

One of the excuses given was that holes in 
the bags may have been made by rats, I need 
hardly say that this is no excuse under the 
English Maritime Law, and besides the action 
of the rats could not have . been very great, 
as only five or six bags of sweepings were 
found after the landing of the whole cargo. 

Allusion was made in the course of the 
argument by the Defendant's Counsel to the 
charter-party which was entered into for a 
lump sum with a Merchant of Bombay, but 
as the bills of lading held by the Plaintiff 
were signed by the Defendant without any 
reservation as to the charter-party, and the 
goods mentioned in those bills of lading were 
not shipped by the charterer, I do not see 
what influence this charter-party can have on 
the responsibility of the ^Defendant, as Mas- 
ter of the *' Robert Morrison ", towards the 
Plaintiff holder of the said bills of lading, 
I must therefore hold that the Defendant 
although he may have acted with good feith 
is at fault for having failed to deliver to the 
Plaintiff in good order and well conditioned 
a large number of the bags of rice which he 
declares in his bill of lading to have received 
for him at Bombay in good order and con- 
dition and that he must pay to Plaintiff a 
fair indemnity on account of the state in which 
he landed paYt of the cargo consigned to 
Plaintiff, and considering the large proportion 
of bags resewn and patched and the evidence 
as to the extent of the loss complained of by 
Plaintiff, I am of opinion that the Defendant 
should paya sum of Rs 250 to Plaintiff as 
damages. I must also hold that the delays 
which took place before the" rice could be 
examined weighed and delivered, as well as 
the surveying and weighing of the rice were 
the consequences of the first acts of the Defen- 
I dant and that he must repay to Plaintiff the 
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fine and costs paid by him for haying allowed 
his rice to remain on the wharf longer than 
the law permits and the expenses of survey 
and weighing as well as the costs made to 
giye him notice of these operations. 

Judgment will be signed against Defendant 
by the Registrar for the sum found by him, 
after examination to be due to Plaintiff in 
virtue of this decision with costs. 


HUPREME COURT 


Claim of the ftibchase price of a House— 
Delegation by Vendor of the sum due 
TO HIM BY Purchaser,— Bankruhtcy 
OF Vendor, — Assignees of Vendor to 

BE PUT IN THE CAUSE. 

In this case the Court ordered that the prO" 
ceedifigs he laid before the Assignees of 
the Vendor {Joly the Husband) so as to 
give them an opportunity to intervene for 
the- protection of the rights of the creditors 
of the Bankruptcy Joly. 


JOLY THE Wife,— Plaintiff 


versus 


PERDREAU,— Defendant 


Before 

His Honor N. G* Bestel,— Acting Chief 

Judge 

and 

His Honor E. J. Leclezio, — Acting Second 

Puisne Judge 


L. RouiLLARD, — Of Counsel for Plaintiff 
Y» BouLLÉ, — Attorney for the same 

P, L, ChastelIiIEB,— Of Counsel for Defen- 
O. RiiTERj — Attorney for the same [dant 


Record No. 19,580 


15ih May 1879 


The Plaintiff in this case with the authori- 


sation of her hnsband Victor Joly claims (rom 
the Defendant Perdreau a sum of one Thou- 
sand Dollars ($ 1000) with interest at nine 
per centum per annum from the 23rd February 
1874, up to this day and likewise a sum of 
$ 162 for notarial costs paid by her to Notary 
Gimel plus for Attorney's costs $ 10.18c. and 
for costs of suit valued at $ 60 giving a total 
amount of $ 1517.18c. In support of this 
demand the Plaintiff alleges that her husband 
from whom she is now separated as to pro« 
perty, being indebted to her in a larger sum 
than the one demanded of the Defendant was 
the proprietor of a house in La Paix steei;, 
in this town of Port Louis. That the purchase 
by Joly the husband of the said immoveable 
property was made partly with his own monies 
and partly^ say one Thousand Dollars ($1000) 
of her own personal monies which she had 
inherited from her brother Georges Blancard 
and of her paternal grand mother the widow 
Pons Blancard. That on the sale by Joly 
her husband to Defendant Perdreau of the 
said immoveable property so purchased by 
Joly with the $ 1000 belonging to her, Joly 
delegated to his wife a like sum in part pay- 
ment of his debt to the Plaintiff his wife and 
directed Perdreau to pay the $ 1000 to Plain- 
tiff in discharge of Joly's debt to her. This 
delegation is to be found in the deed of sale 
by Joly to Pedreau in duplicate under private 
signatures of the 27th September 1873 duly 
registered. The delegation as alleged by the 
Defendant was not however accepted by Plain- 
tiff Joly the wife until after the bankruptcy 
of the husband when the latter was disseised 
of all he possessed— and all his rights and all 
he was possessed of had vested in the assignees 
of his bankruptcy. So says Perdreau in his 
plea which runs thus — '' because the claim 
founded upon by the Plaintiff is a mortgage 
one> and under our Bankruptcy Law the 
immoveable property described in Plaintiff's 
declaration could not be mortgaged by Victor 
Joly on behalf of his wife and the alleged 
delegation by Joly on behalf of his wife is 
but a disguised mode of conferring a mortgage 
upon his property in favor of his said wife.'' 

And his fourth plea runs thus : '' Because 
supposing the delegation could legally be 
made to Joly the wife, the latter accepted the 
same too late, and the said acceptance is 
invalid, having been made after Joly the 
husband was before the Bankruptcy .Court 
and the Official Assignee vested with all his 
rights." 

But assuming the correctness of the facts 
alleged we are at a loss to understand how 
Perdreau could be relieved from the fulfil- 
ment of his obligation either to Joly or to his 
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wife. The assignees became vested with all 
the righs of the bankrupt it is true, but sub- 
ject to all his liabilities. The assignees might 
well urge such a plea. But what right has 
the Defendant to avail himself of the bank- 
ruptcy of Joly to refuse the fulfilment of his 
obligation to the Plaintiff? has he ever been 
subrogated into the rights of the assignees ? 
No ? Upon such a plea and fear expressed 
by the Defendant of being called to account 
by the assignees to pay tb them the sum 
demanded of him by Joly the wife, Perdreau 
argued that he could not be compelled to pay 
the said sum to the Plaintiff. The assignees 
not being in the cause we must abstain from 
proceeding further with this case, and we 
order that the proceedings in this cause be 
laid before the assignees so as to afford them 
tin opportunity to take a part in the present 
discussion should they be so advised for the 
protection of the rights of the creditors of the 
bankruptcy Joly. Costs reserved. 


BAIL COURT 


Action in Damages foe malicious arrest 
BY A Station Master, — Meaning of 
*' Wilful Trespass ", — Under Art. 27 
OF Ordinance 8 of 1864, — Powers of 
Station Masters. 

Ia this case the Plaintiff claimed damages 
from the Defendant, a Station Master /for 
having caused him to he arrested on the 
platform of a Railway Station ; 

The Plaintiff averred that the arrest had 
been made from malicious motives and unlh 
the intention of injuring him in his reputa^ 
tion and character ; 

That apa'i t from any question of malice the 
arrest was an illegal one, and that under 
Article 1382 of the Civil Code, the Defen- 
dant was bound to repair any damage re- 
sulting therefrom to the Plaintif. 

Eeld that the Plaintiff had completely failed 
to prove malice on the part of the Defen- 
dant ; 

That in construing the words '* wilful ires- 
pass " mentioned in Article 27 of Ordi-^ 
nance 8 of 1864 •/ was natural to regard 
them as applicable to conduct analogous to 
'* obstructing and impeding " Oncers or 
Agents of the Railway Department ; 

m 

That in this case it was clear that the Plain^ 
tiff^ intention, at and before his arrest, 


was to annoy and insult the Defendant, 
and as a consequence to interfere with and 
hinder him in the due discharge of his 
duty / 

That, in these circumstances, the Defendant, 
as Station Master, was entitled to regard 
Plaintiff as a trespasser, and in virtue 
of his powers under Article 9!7 of Ordinance 
8 of 1864 to cause the Plaintijff to be seized 
and detained, and that accordingly neither 
the arrest nor the subsequent detention was 
illegal. Case dismissed with costs. 


JOSEPH JOSÉPHINE,— Plaintiff 


versus 


HENRY ROGERS,— Defendant 


Before 

His Honor A. O. ELLTs,-7Acting First 

Puisne Judge 


L. T. Jenkins, — Of Counsel for Plaintiff 
A. Desveaux, — Attorney for the same 

L. RouiLLARD,— Of Counsel for Defendant 
G. Kœnig, — Attornev for the same 


Record No. 6,481 


17th May 1879 


This is an action at the instance of a 
Teacher in an Elementary School at Souillac 
against the Station Master there^ in which 
the Plaintiff sues for damages for malicious 
arrest. The Plaintiff alleges that on the 17th 
of June last while he was waiting on the 
platform of the Railway Station of Souillac 
for the arrival of the last train from Port 
LouiSj the Defendant caused him to he arrested 
and taken to the Police Station, and there 
charged him with having committed a tres- 
pass, and that the arrest was made " thro* 
•* malice, without any cause or motive, and 
'* with intent to injure Plaintiff in his char- 
'^ acter and reputation^ and in his person." 

The fact that the Plaintiff was arrested by 
the orders of the Defendant, was not dis-^ 
puted, and the évidence on both sides was 
mainly directed to elucidating the circums- 
tances which led io the arrest. The Plaintiff 
states that whilst he was waiting on' the 
platfbim for friends whom he expected to 
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arrive by the train, the Defendant came up 
to him and asked him *' what he was doing 
there " and upon the Plaintiff's iQfonring 
him that he was '* looking for a man called 
Soleil " abused him and said ^' do you want 
to play the fool with me " ; that without 
replying he turned and walked towards the 
exist from the Station ; that while speaking 
. to some friends the Defendant again came 
vfp when he ( the Plaintiff ) said to him 
. '* if you tell me to leave the platform I will 
do it immediately ** ; that the Defendant 
replied " I have already told you that ", 
which was not the case ; that thereafter when 
about to pass out of the Station door, he heard 
his name called, turned to see who called 
him and was continuing his way by passing 
round one of the pillars of the verandah when 
the Defendant caused him to be arrested and 
taken to the Police Station, 

Such is the account of the arrest sworn to 
by the Plaintiff, and if we are to accept his 
story he has been the victim of an arrest for 
which there was absolutely no cause, and 
which must be presumed to have been occa- 
sioned by malice : In the plaint no specific 
cause of maliée is alleged, but the Plaintiff 
stated in his deposition that he had been 
told that the Defendant had a grudge against 
him as the supposed author of certain letters 
published in one of the newspapers. As the 
Plaintiff has not thought fit to examine the 
persons who informed him that the Defen- 
dant bore him malice, nor even to produce 
the newspapers containing the letters which 
he suggests gave rise to this feeling, and as 
the Defendant formally denies that when he 
he ordered the Plaintiff to be arrested, the 
thought that he was the author of the letters, 
^as present to his mind, it could not have 
been assumed that the arrest was due to 
specific malice of the existence of which there 
is no evidence, resulting from letters which 
haye not been produced. At the same time 
if the Plaintiff's version of what occurred be 
true, malice must be presumed as the only 
reasonable explanation of the arrest. 

We must therefore examine whether the 
account given by the Plaintiff can be accepted 
as strictly accurate. Throwing out of view 
for the moment the deposition of the Defen- 
dant, the evidence of the Plaintiff's own wit- 
nesses satisfies me that it can not. When 
the Plaintiff and Defendant first met in the 
evening in question Sergeant Major Cowles 
was present, and the account which he, an 
independent witness, called by the Plaintiff, 
ÇYQB of what passed between them is essen- 
tially different from that given by the Plain- 
tiff* Oowles states that as he was talking to 
the Defendant, the Plaintiff came towards 


them looking up at the sky ; thereupon tl^e 
Defendant asked him '^ what he was looking 
for " to which the Plaintiff replied *' that he 
was looking for the sun " as it was then 
nearly seven o'clock, and long after sunset, 
the Defendant said ** Looking for the sun ** ? 
to which the Plaintiff answered '' no, I am 
looking for the moon ". Thinking that the 
man was making fun of him the Defendant 
then told him, if he had no business there to 
leave the platform. 


Comparing this account of what passed 
with that given by the Plaintiff, it will be 
seen that it puts the case in a totally different 
light. The Plaintiff would have us believe 
that the Defendant accosted him, demanded 
what he was doing on the platform and on 
being informed that he was looking for a 
man called Soleil, abused him and accused 
him of trying to play the fool with him. 


Between the two stories I have no hesita- 
tion in accepting that of the Sergeant Major 
which, besides being that of an independent 
witness, is intelligible, gives a reasonable 
explanation of what occurred, and is also cor- 
roborated by the statement of the Defendant, 
the only other person present at the moment* 

From the Defendant's evidence it appears 
that a few moments before, he had gone to 
the Telegraph office on duty, and found there 
a number of persons who were obstructing 
the office. In order to clear the office he 
called their attention to the notice which was 
posted up outside requesting the public not 
to enter. Amongst others the Plaintiff hap* 
pened to be there, and doubtless irritated at 
being interfered with, he followed the Defen- 
dant upon the platform with the object of 
what is termed ^' chaffing " him. Happening 
to be expecting to meet a man nicknamed 
''Soleil" he pretended to be looking for 
something in the skv. As he expected, the 
Station Master fell into the trap and asked 
him what he was looking for. On receiving 
for answer the reply '^ I am looking for the 
sun " the Station Master most naturallv sup- 
posed that he was being made fun of, and 
equally naturally told the practical joker to 
be off if he had no business there. The Plain- 
tiff is shewn by the evidence twice to have 
approached the door leading off the platform 
as if about to leave it, and twice to have 
turned back and advanced towards the Defen- 
dant. The second time, the Defendant seeing, 
as he thought, and not unnaturally, that the 
Plaintiff was persisting in making fiin of 
him« directed a constable who was standing 
by to arrest him. 
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These being the facts^of the case as dis- 
closed by the evidence we must now see how 
far thej waxrant this claim for damages. The 
ground upon which the action is based is 
malicious arrest^ the Plain tifiTs allegation is 
that the arrest was made from malicious 
motives and with the intention of injuring 
the Plaintiff in his character and reputation. 
As I have already, indicated, in my opinion 
the proof of malice, which was hardly at- 
tempted^ has completely failed here. It was 
however contended that apart from any ques- 
tion of malice, the act was an illegal one^ as 
has been held by the District Magtstrate^ and 
that accordingly, under Article 1382 of the 
Civil Code^ the Defendant is bound to repair 
any damage resulting to the Plaintiff from it. 
This raises the question whether or not the 
arrest was in this instance an illegal act ? 
The fact that it has been held to be so by 
the Inferior Court is not conclusive of the 
question in this suit where the demand is a 
totally different one. 


I would have been inclined to regard the 
conviction obtained before the District Magis- 
trate to be prima facie evidence of the ille- 
gality of the act, but the Defendant has 
adduced evidence and referred to the law 
upon the matter .with the view of rebutting 
this presumption. The clause in the law relied 
upon as empowering the Defendant to act as 
he did is Article 27 of the Railway Ordinance 
(Ordinance No. 8 of 1864) which enacts that 
any officer of the Railway Department may 
cause to be seized and detained '' any person 
^' who shall wilfully trespass upon the Rail- 
'' way or in any Station or works or premises 
^' connected therewith, and shall refuse to quit 
'^ the same upon request to him made by 
'' any officer or Agent of the Railway Depart- 
** ment.'^ The question is whether the Plain- 
tiff has been guilty of a ** wilful trespass ** 
in the sense in which the words are used 
here ? The word trespass is generally em- 
ployed with regard to infringement of private 
property, and applies to any unwarrantable 
entry upon the land of another. When how- 
ever the word is used with reference to what 
is publio property even tho? set apart for a 
flpedfic purpose as the Stations and Platforms 
of the Railway Department are — I do not 
âiink that every entry which would be a 
trespass on priyate property will oonstitute a 
trespass upon such premises. What then is 
the additional element which is necessary to 
render a person who is on the platform^ 
^thout any business to be there, a ** wilful 
^espasser **, and subject him^ upon refusing 
to ieaye it, to be seized and detained P I 


think the general nature of the element may 
be gathered from the context of the article, 
a part of which is above quoted. That clause 
deals primarily with the case of persons '' obs- 
tructing and impeding officers or agents ef 
the Railway Department in the execution of 
their duty and then puts wilful trespassers *' 
in the same category and subjects them vXL 
to seizure and detention. It is natural ther?- 
fore in construing the term '' wilful trespass'* 
to regard it as applicable to conduct analo- 
gous to ** obstructing or impeding " officers 
or agents of the Railway Department. It 
would be difficult, if not impossible, to define 
generfjly what conduct will render a person 
who has no business on a Railway platform 
liable to be regarded and treated as a tres- 
passer and as belonging to the same category 
as that of persons obstructing and impeding 
officers of the Railways in their duty. Every 
case must be judged of on its own merits ; 
but I have no hesitation in holding that the 
Plaintiff here came within that category, ^e 
was not on the platform for any of the reco- 
gnized objects for which such places are pro- 
vided. His intention, in the view I take of 
the evidence, at and before his arrest, was to 
annoy and insult the Station Master, and the 
natural consequence of his conduct was to 
interfere with and to hinder him in the due 
discharge of his duty. In these circumstances 
I think the Defendant, as Station Master, 
was entitled to regard him as a trespasser, 
and, in virtue of his powers under Article 27, 
to cause him to be seized and detained. The 
Plaintiff swore before me that his detention 
lasted for 45 minutes^^but this statement I 
cannot for a moment accept, contradicted as 
it is by a letter written by him on the fol« 
lowing day to an officer of the Railway De- 
partment complaining of the fact, in which 
he states that it lasted only 5 minutes, and 
by the evidence of his own witness, the Ser- 
geant Major, who says it lasted from 6 to 10 
minutes. The actual period was not, I believe, 
longer than was necessary in order to ti^e 
the requisite steps for ensuring his appearance 
before the District Magistrate. I am, there* 
fore, satisfied that neither the arrest nor the 
subsequent detention was illegal. 


As the Plaintiff has failed to prove that the 
act upon which he rests his claim for damages 
was either malicious or illegal, I dismisshit 
action, and find him liable to the Defendant 
in costs. 
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BAIL COURT 


Action in Damages fob short dblivery of 
Goods, — Preliminary objection to form 
OF Action, —Agents of a Ship not be 
Sued, — Master or owners alone res- 
ponsible. 


In this case the Plaintiff sued the Defendants 
in their capacity of Agents of the Ship 
Nenuphar, and claimed from them acting 
as such, delivery of fifty bags of Ballam 
rice in good order and condition which had 
been consigned to him, or in default to pay 
to him the sum of Rs 506.85 cents* 

The Defendants urged as a preliminary ex* 
ception, that the action had been wrongly 
entered against them as Agents of the Ship 
Nenuphar, and that the Master or the 
owfiers of the Ship being alone personally 
responsible under a bill of lading, the action 
ought to have been entered against the 
Master while he was still in tJie harbour of 
Port Louis, as they had no special authority 
to represent the owners of the ship in a 
law suit based upon the non execution of a 
contract of affreightments 

The Flaintifff ansiuered that the Defendants 
had such power to represent the owners, 
and moved for leave to amend so as to put 
in the cause the owners represented by their 
Agents the Defendants ; 

Held that the Defendants had been wrongly 
sued as Agents of the Ship Nenuphar : 
That they either should have been sued as 
personally bound towards the Plaintiff^ / or 
the action should have been entered against 
the Master or the owners of the Ship per-, 
sonally or represented by persons holding 
suffîcient mandate from them. 

The Court granted the amendment prayed 
for, so as to allow the Plaintiff to call the 
owners of the Nenuphar as the real Defen^ 
dants in the cause represented by the pre* 
sent Defendants. The Plaintiff further to 
prove that the .firm Sahoo Sidick (jf Co. 
had the power to represent the owners of 
the Nenuphar in the present action. 


CASSIM AHMED BHOMJEE,— Plaintiff 


versus 


Before 


His Honor E. J. Lbcl^zio,— -Acting Second 


Puisne Judge 


L. V. Delafaye, — Of Counsel for Plaintiff 
E. Sauzier, — Attorney foi^the same 

L. Cox,— Of Counsel for Defendants 
P. Robert, — Attorney for the same 


Record No, 6,489 


29th May 18T9 


EAJEE SABOO SIDICK £ Co. Defendants 


The Plaintiff in this case a Merchant of 
Port Louis, sues the Defendants who are also 
Merchants in this island, in their capacity of 
Agents, of the ship *' Nenuphar " and asks 
the Court for the rccisons set out in the plaint 
to condemn the Defendants acting as aforesaid 
to deliver to him Plaintiff fifty bags of ballam 
rice marked as in the plaint mentioned in 
good order and condition, or in default thereof 
to pay to him the sum of Rs 506 and 85 cents* 
Cox for the Defendants argued as a preli- 
minary exception that the action had been 
wrongly entered against the Defendants as 
Agents of the ship ** Nenuphar '* ; that the 
owners of the ship or the Master ought to 
have been sued and named in the plaint as 
principals as no process can be brought against 
an Agent unless the principal is named ; 
that besides, if in the present case, the action 
had been introduced against the owners repre- 
sented by the Defendants they would have 
shewn that their Agency was limited to cer- 
tain acts while the ship was in the harbour 
of Port Louis, biit that they had no special 
authority to represent the owners of the ship 
in a law suit based upon the non execution 
of a contract of affreightment ; the Master or 
the owners being alone personally responsible 
under a bill of lading, the action ought to 
have been entered against the Master while 
he was still in the harbour of Port Louis. 

Delafaye for Plaintiff answered that before 
the action was entered there had been docu- 
ments signed by Defendants such as receipts 
for freight and also extra judicial acts served 
at their request upon Plaintiff, in which they 
assumed the capacity of Agents of the ship 
** Nenuphar '% and as the contestation arose 
while the ship was here, the Plaintiff was 
led to suppose they had an implied mandate 
to represent the owners, and if the Court' 
thought the action was not properly entered, 
he prayed for leave to amend so as to put ia 
the cause the owners of the ship, represented 
by their Agents Hajee Saboo Sidick & Co. 
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JUDGMENT 

It is not alleged in the plaint ivhioh I have 
before me that the Defendants have by their 
acts as Agents of the ship ^' Nenuphar '^ after 
the landing of the cargo, rendered themselves 
personally Kable towards the Plaintiff for the 
non delivery of the rice now claimed» nor is 
the Court asked to give judgment against 
them personally ; they are sued as Agents of 
the ship, although it is not stated that they 
represent either the owners or the Master of 
of the said ship, and the Const i3 asked to 
condemn them acting in the said capacity of 
. Agents. 

It was argued by the Plaintiff that the 
Defendants led him into error because they 
sif?ned receipts for freight and had extra judi- 
cial acts served at their lequest in the capacity 
of Agents of the ship *• Nenuphar ", and that 
besides the cargo was stored in warehouses 
under the control of the Defendants and deli- 
very orders issued by ihem in favor of Plaintiff 
on their warehouseman, such acts might per- 
haps have been invoked by Plaintiff as ren- 
dering Defendants personally liable towards 
him, or might have induced Plaintiff to sue 
the owners of the ship represented by the 
Defendants if he thought that the said acts 
implied a continuation of Agency of such a 
nature as to allow Defendants to represent 
the owners in an action at law ; but I do not 
think that they warranted the shape in which 
the action has been entered, that is to say 
the introduction of the plaint against the 
Defendants acting as Agents of the ship 
** Nenuphar ". They should either have been 
sued as being personally bound towards Plain- 
tiff or the action should have been entered 
against the Master or the owners of the ship 
personally or represented by persons holding 
sufficient mandate frbm them. 

Have the Defendants sufficient mandate to 
represent the owners of the " Nenuphar " ? 
The Plaintiff says they have and moved to 
be allowed to amend by calling them as the 
real Defendants represented by Hajee Saboo 
Sidick & Co. I am disposed to allow such 
amendment as I consider that the intention 
of the Plaintiff was to reach the owners of 
the ** Nenuphar " and not Hajee Saboo Si- 
dick & Co. personally by entering his action 
as he did. But it will be for the Plaintiff to 
satisfy the Court, in case the amendment be 
made, that Hajee Saboo Bidick & Co. have 
the power to represent the owners of the ship 
in the present action. A delay of 8 days is 
hereby granted to Plaintiff to amend his plaint 
in the sense of his motion^ and if within the 
said delay the Amendment has not been mutfe 


the case will be called and the Plaintiff non 
suited. 


SUPREM£ COURT 


Divorce for Wilful Desertion, — Sépara- 
tion on the ground of incompatibility 
OP Temper not Wilful Desertion. 

Held thai a separation the origin and con-> 

tinuance of which were due to incompatibility 

of temper did not amount to îoilfuî desertion 

on the pari of the spouse who had withdrawn 

from the conjugal roof. 

That to entitle one of the spouses to claim a 
divorce on the ground of failure to fulfil one 
of the essential duties of marriage ♦. e. cohU" 
bitation, the failure must not be attributable 
to fault of the spouse founding on it ; 

And that in this case, the Plaintiff' had failed 
to shew that the Defendant's act in with» 
drawing from her house was not one occasioned 
by her own improper behaviour to him» 


SAPET THE WIFE,-Plaintiff 


versus 


SAPET THE HUSBAND,— Defendant 


Before 

His Honor A. Gt. Ellis, —. Acting First 

Puisne Judge 


and 


His Honor £. J. Leolézio, — Acting Second 

Puisne Judge 


T. L. Jenkins, — ^Of Counsel for Plaintiff 
E. Chaillet,— Attorney for the same 

The Defendant left default 


Becord No. iO^U 


5th June 1879 


In this action the wife craves a DiToxce on 
the ground of desertion by her husband. The act 
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b sufficiently shown to have taken place more 
than 5 years ago, so if the separation of the 
spouses is due to the wilful desertion of the 
husband, it is a proper cause of divorce. 

But, was the withdrawal of the husband 
from the house belonging to his wife where 
they had formerly cohabited, in this instance 

. an act of ** Wilful desertion " in the legal 
sense. To be so, it must have been a wilful 
abandonment of her, not justified by her con- 
duct. In this instance the husband leaves 

. default, and accordingly the wife must esta- 
blish the ground on which she makes her 
demand for a divorce. 

We are dear that a separation which owes 
its origin and continuance to incompatibility 
of temper does not amount to wilful desertion 
on the part of the spouse who withdraws 
from the conjugal roof. To treat this as wilful 
desertion would be to introduce a modified 
form of divorce by mutual consent which it 
was one great object of the Ordinance of 1872 
to abolish. 

In this case, after mature reflection we are 
not prepared to hold that the Plaintiff has 
made out her case. We think that she has 
failed to show that the Defendant's act in 
withdrawing from her house was not one 
occasioned by her own improper behaviour to 
him. Very soon after the separation, the De- 
fendant in reply to a letter in which she asks 
him to resume cohabitation with her, wrote 
a letter (which is produced and founded on 
by her) in which he clearly implies that he 
left her because she had not displayed towards 
him the respect and submission due by a wife 
to a husband, and practically offers, on her 
apologising for her conduct and promising 
amendment, to return to her. We have had 
no evidence that the accusation contained in 
this letter of want of due submission was 
unfounded, or that the Defendant abandoned 
Plaintiff without any good reason. We can- 
' not therefore assume that it is untrue, but as 
the letter is founded on by the Plaintiff, we 
must assume that the statements contained in 
it, and not contradicted by the rest of the 
evidence in the cause, are true. 

t * 

Assuming that it is true that the Plaintiff 
was wanting in proper respect and submission 
to her husband and that on this account he 
left her, and that his continued absence is 
due to her declining to apologiis^e bf to promise 
amendment^ we do not* think that the sepa- 
ration can be said to amount in law to " Wil- 
.fuldesertion'\ To entitle one of the. spouses 
.to claim a divorce on the ground of failure to 
fulfil one of the essential duties of marriage^- 
viz : Co-habitation, the failure must not 


not be attributable to fault of the spouse 
founding on it. She must come into Court 
with clean hands. Th0^ Plaintiff owed riHi- 
pect and submission to her hucfbilMl, and if 
her failure in this essential duty caused him 
to withdraw from the conjugal roof, and her 
continued failure is the cause of his continued 
absence, we cannot regard her as in a posi* 
tion to plead that as amounting to ** wilful 
desertion ". It is a separation due in part at 
leaat to her fault and therefore is rather a 
separation by mutual consent than anything 
else, andiflbiiot a ground of divorce. It may 
be, tho* no evidence ,ww adduced to satisfy ua 
of this, that the pretentions of the husband, 
and the reason assigned by him, for refusing 
to return to her are unfounded, and therefore 
we shall only dismiss the action, in the event 
of the Plaintiff declining to elect to be non* 
suited. 


BAIL COURT 


Action in Damages, — Faute, — Articu 
1382 OF Civil Oodb,— Dismissal of an 
Action not always a ground for claim- 
ing DAMAGES. 

Held that the mere dUmmal of an actum m 
every case ivould not ground a defnand far 
reparation of injuriée occasioned to the Drfen* 
dant by its institution ; but that, in this case, 
the diemiseal of the action for validation of 
the provisional seizure asked for by the Defen^ 
dant, in the former case, raised a strong pre* 
sumption that the D^endant, then Plaintiff 
had acted tvithout sufficient cause and m* 
prudently and that ther^ore he was guilty of 
" faute " according to Article 1382 of tho 
Civil Code and liable in damages. 

The Court accordingly found the Plaintiff in 
this case entitled to Rs 600 damages mth 
costs» 


COMARADEE,— Plaintiff. 


versus 


HOSSEIN,— Defendant. 


Before 

« 

His Honor A. O. ELLis,-^Acting First 

Puisne Judge 
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L-i^H^^CljO^CounBelfor Plaintiff 
E.I4BBLAKC,— -Attorney for th« same. 

O. GiTiBERT, — Of Counsel for Defendant. 
G* BouLOTJX, — Attorney for the same. 


Becord No. 6506. 


5th June 1879 


On sixth June last year, the Defendant, on 
an affidavit setting forth that the Plaintiff 
was indebted to him in the sum of Rs. 738^ 
•64c. being the amount of an account due by 
the Plaintiff to Messrs. Eichardson & Co.^ 
ivhich had been guaranteed, and, at maturity 
paid by the Defendant, and that the Stock-in- 
trade of the Plaintiff was not worth more 
than lis. 500 obtained from one of the Judges 
of this Court an order authorizing him at his 
own risk and peril, provisionally to seize the 
Plaintiff's Stock-in-trade. Immediately the- 
reafter the Defendant entered an action con- 
<îluding for the validation of the provisional 
seizure. In due Course, the case came before 
the Court, and, after hearing evidence, the 
learned Judge before whom it depended^ dis- 
missed it with costs. 

The present suit is instituted by the Plain- 
tiff to recover from the Defendant damages 
for the loss and injury resulting to him from 
the provisional seizure of his stock in trade 
effected by the Defendant. The Plaintiff 
alleges that the affidavit made by the defen- 
dant, and upon which the order for provisio- 
nal seizure was obtained, was made without 
cause and maliciously, and that in conse- 
quence thereof he has been deprived of credit 
aAd prevented from carrying on his trade.' 

The action is based on Article 1382 of the 
Civil Code, and the plaintiff maintained that 
even tho' the proof of malice was wanting, 
he was entitled to recover damages for the 
injury suffered by him if from the evidence 
adduced it appeared that the Defendant in 
operating tho provisional seizure had been 
guilty of " faute ". In order to establish 
** faute " the Plaintiff relied on . the record 
in the previous case, and argued that the fact 
that the action had been dismissed was evi- 
dence that the provisional seizure had been 
made by the Defendant maliciously or at 
least imprudently. The Defendant contend* 
ed that the mere dismissal of an action was 
not evidence that it had been instituted by 
** faute *\ and did not therefore support a 
olaim of damages for any injury thereby oc- 
casioned ; that in order to entitle him to je- 
paration for any injury resulting from thç 
legal proceedings at the instance of the 
Defendant, tiie Plaintiff should have led 


evidence to show that these proceedings had 
been instituted from improper motives or at 
any rate imprudently. The Plaintiff further 
maintained that the judgment in the previous 
case (which it was alleged had proceeded on 
the ground that at the date of the seizure the 
Defendant had been repaid the amount paid 
by him as the Plaintiff's guarantee) did not; 
constitute res Judicata in this case ;.the de- 
mand here being different, tho' the parlies 
and the issue were identical. 

Without expressing any opinion upon the- 
point last referred to,it is clear that the produc- 
tion of the Record is evidence,andthe best evi- 
dence to establish that the action instituted by 
the Defendant was dismissed. I am notprepared 
to hold that, in every case, the mere dismissal 
of an action would ground a demand for re- 
paration for injuries occasioned to the Defen- 
dant by its institution. But in this case we? 
have a very special feature. The Plaintiff ia 
the former .action at the outset of his case 
applied for and, on his allegations, obtained 
an order authorizing him at his own risk and 
peril provisionally to seize the stock in 
trade of the then Defendant. His action fot 
the validation of the seizure having been 
dismissed, I am disposed to regard that facti 
as raising a strong presumption that the pro- 
visional seizure was unwarrantable, and that; 
in applying for it, and causing it to be effect- 
ed, be acted without sufficient cause and im- 
prudently, that is, wjLS guilty of " faute". I 
am far from considering that this presumption 
is one which may not be controverted, but I 
think that it throws upon the party who made 
the seizure, the burden of proving that it wa» 
made with due cause and bonajide. 

In this case, the Defendant has not seen fit 
to lead evidence for the purpose of showing 
that tho' his action for validation was dis- 
missed, it was dismissed on technical grounds^ 
and not because he failed to justify the claim 
upon which he based his demand for a provi- 
sional seizure. In these circumstances I think 
that the act of effecting the seizure must be 
presumed to have been an uujustiiiuble ainl 
imprudent one, and that, under Article 183^> 
the party at whoso instance it was made i» 
liable to make good to the Plaintiff an y injury 
he may have suffered therefrom. 

With reference to the quantum of damages» 
the evidence shows that the seizure greatly 
embarrassed the Plaintiff in his trade — that 
the fact that'it bad been made induced certaia 
Merchants with whom the Plaintiff had for-* 
ipaerly dealt on credit» to decline further tran- 
sactions with him on that footing, and that^ 
even after he had succeeded in obtaining its 
removal by findings security for the alleged. 
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debt due to the. Defendant and tlie costs of 
the action^ the fact that it bad existed would 
liave rendered it difficult for him to have con«» 
tinned his trade in the same manner as for- 
merly. Further» it would appear that the 
ambarrasment caused to him by the seizure 
caused him to sell off his stock at a great sa- 
crificci and to discontinue trading. Accor- 
dingly I think tbe case is one for substantial 
damages, and estimating these as accurately 
as I can, I find the Defendant liable to the 
Plaintiff in damages to the amount of Rs. 
600 — and in the costs of the present action. 

As the act^ in respect of which the dama- 
ges have been found due^ has not been shown 
to be a fraudulent one, or one done in bad 
faith, I shall not order that the judgment be 
enforcible by caption of the body. 


SUPREME COURT 


ASSARAPIN AND WIFE,— Appellants 


versus 


APPAODOO>— Respondent 


Befove 

His Honor N. G. Bestel, — Acting Chief 

Judge 

and 

His Honor E. J. Leclezio, — Acting Second 

Puisne Judge 


Kecord No. 87 


10(h June 1879 


A motion was made a few days ago by 
Pellereau that this appeal from the judgment 
of the Stipendiary Magistrate of Grand Port 
should be heard and disposed of not before 
one single Jud^e in the Bail Court, but by 
the Supreme Court sitting with its usual 
quorum of two Judges. 

This is the first time that such an applica- 
tion has been made. The practice had hitherto 
been that such appeals should be and they 
have in fact been* disposed of by a single 
Judge in the Bail Court. 


Upon consideration and after careful exami* 
nation of the several laws quoted by Pellereau 
we have come to the conclusion that this appeal 
from a Stipendiary Magistrate's judgment 
be heard and disposed of by the Supreme 
Court with its usual quorum of two Judges* 


SUPREME COURT 


Appeal from Conviction of District Ma- 
gistrate given under Article 255 of 
Penal Code, — Power of Magistrate to 
inflict both imprisonment and fine*,— 
Article 3 of Ordinance 11 of 1869, 

Held htf the Court, (dissentiente Elli$) that 
Article 8 of Ordinance II of 1869 ought 
to be construed with the various Articles 
of the Criminal Laws which District Ma" 
gistrates were entitled to apply, and that 
the limitation which was thereby put to 
their jurisdiction existed only as to the 
extent of the punishment to be pronounced 
by them, and not as to the cumulation which 
was enacted in the provisions of the Cri- 
minal Laws which might have to be enforced 
by such Magistrates. 

The Court accordingly dismissed the appeal 
with costs* 


GAMIN,— Appellant 


versus 


THE QUEEN, — Respondent 


BEFORE THE FÏÏLL BENCH 


T. L. Jenkins,— Of Counsel for Appellant 
E. Leblanc,'— Attorney for the same 

E. M. Wood, f Substitute Procureur General 
W, Newton, \ of Counsel for Respondent 
!• Bouchet,— Attorney for the same 

18th June 1879 

When this case which is an appeal from a 
conviction of the District Magistrate of Pam* 
plemousses was argued before the Bail Court, 
the Presiding Judge reserved two of the points 
of law raised by the reasons of appeal for 
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argument before the t^ree Judges as he can«> 
sidered them to be of very great importance*- 

. The Appellant was condemned under Art. 
255 of the JPeual Code to ten months' impri- 
sonment and to a fine of two hundred Rupees, 
and it was stated that this sentence was-exces- 
sive as under Art. 3 of Ordinance 11 of 18.69, 
ivhich now determines the jurisdiction of 
District Magistrates in Criminal Matters, they 
have no right to condemn any offender whom 
they may be competent to try, to the cumu- 
lative punishments of imprisonment and fine. 


tc 
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This Article runs as follows : " Whatever 
may be the minimum of punishment im- 
posed by the Penal Code with respect to 
any crime or misdemeanor; the District 
'* Courts, in every case in which they have 
*' jurisdiction shall nevertheless entertain such 
'^ case, but it shall not be lawful for any 
'^ District Magistrate to award against any 
'^ offender a severer punishment than impri- 
^^ sonment for a period not exceeding twelve 
^^ months, or a fine not exceeding £ 50." 

It was contended for the Appellant— first, 
that to read this Article as containing power 
given to the Magistrate to impose both punish- 
ments, would be simply to substitute for the 
disjunctive conjunction " or ", the copidative 
coniunction " and **, which could not be done 
without altering the sense of the phrase*— and 
thereby adding to the jurisdiction of the Dis- 
trict Magistrate with regard to the extent of 
punishment ; and 2o. That the Magistrate 
having exceeded his jurisdiction by imposing 
two punishments instead of one only, the con- 
viction was null and void and the Court of 
Appeal could not amend or alter the sentence, 
but was bound to quash the whole conviction. 

For the Respondent it was answered that 
the first point had already been invoked' in 
the case of Mantille versus Queen — Piston's 
Reports 1865, page 155 — and it was settled 
by the judgment in that case that District 
Magistrates had the right to inflict both 
imprisonment and fine cumulatively in those 
<;ases in which under the Penal Code offenders 
may be punished by both, and with regard to 
the 2nd point, it was argued that if the Court 
were of opinion that the Magistrate had no 
right to inflict both imprisonment and fine, 
the Court might, in virtue of Article 123 of 
Ordinance 85 of 185^, amend or alter the 
sentence by deleting that part by which the 
fine was imposed. 

These points are not without some difficulty. 
"We shall now proceed to the examination of 
the first point. If Article 8 of Ordinance 
No. 1 1 of 1869 stood alone, its wording might 
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perhaps have led us to the conclusion that 
the Legislator really meant to give to District 
Magistrates only an alternative power of con- 
demning offenders tried by them, either to 
imprisonment or to a fine, and in no case ta 
both. But we think that to understand the 
meaning of this Article, it is necessary ta 
look at the state of Our Criminal Legislatioa 
at the time District Magistrates were created.. 

Ordinance No. 6 of 18S8— commonly called 
the Penal Code of Mauritius, contains a con- 
siderable number of provisions in which be- 
sides the punishment of imprisonmentf that 
of a fine may be inflicted for the offences 
therein described. It is hardly necessary ta 
say that Our Penal Code was copied almost 
literally from that of France ; the economy 
of that Law is evidently in very many cases 
to punish offenders not only by a depravatioa 
of liberty, but also to reach them in their 
pecuniary resources — Professor Boitard in hi» 
Leçons de Droit Criminel § 45 writes as 
follows. *^ Quant à l'amende qui est une peine 
'' commune aux matières criminelles et au& 
" matières correctionnelles, vous la trouvez 
'* prononcée beaucoup plus fréquemment ert 
'* matière oorrectionelle qu'en matière crimî- 
** nelle— c'est surtout dans les matières cor- 
rectionnelles qu'il a pu paraître utile de 
fortifier par une amende ce que la sanction 
** pénale, personnelle, corporelle, pouvait pré- 
" senter d'incomplet." 

The matters which formerly were within 
the jurisdiction of the Court which was called 
Tribunal Correctionnel, now generally fall 
within the jurisdiction of our District Magis- 
trates among others the offence for which the 
Appellant was tried and for which, the punish- 
ment of both imprisonment and fine have 
been provided by the Penal Code. We do 
not mean to say that the District Magistrates 
have inherited the powers which the Tribu*^ 
nal Correctionnel possessed jirevious to . the 
Ordinances of 1850 and 1852, but we merely 
state as a fabt, that they are competent to try 
the offences which Boitard styles as '^matières 
correctionnelles " — Now when the Court of 
First Instance which had the powers of a 
Tribunal Correctionnel was abolished, when 
the institution of the Juges de Paiot wasr 
also abolished, and when the Supreme Court 
on the one hand, and the District Courts oa 
the other, were organized as the sole Tribu» 
nais before which Criminal Cases could be 
tried, was it the intention of the Legislator 
to destroy to such an extent the economy of 
the Penal Code, as to place the newly created 
Magistrates in the impossibility of carrying- 
out one of the great objects of Our Criminal 
Law, which, as we have seen, is to punish» 
if the Court consider it advisable to do so, aoL 
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offender both in his liberty and his fortune ? 
The words used should leave no doubt as to 
the intentiou of the Legislator in order to 
irarrant such a conclusion as this Article 101 
of Ordinance 85 of 1852 which recnacted in 
the same words Article 99 of Ordinance No. 9 
of 1850— is as follows : 
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Every District Court shall be a Court of 
Criminal Jurisdiction, and shall have cogni- 
zance of all questions of fact and Law, in 
all cases of crimes or of offences not punish- 
able by death or transportation, provided 
ttiat it shall not be lawful for any District 
Magistrate to award against any offender a 
severer punishment than imprisonment for 
a period not exceeding 12 months, with or 
without hard labour, or any fine not exceed- 


ing £ 50. 


It was while this Article was in force, that 
the case of Montille above alluded to was 
decided, and this decision appears to have 
settled the jurisprudence of the Supreme Court 
upon this point ; For we do noi see any other 
case brought before it on appeal afterwards 
for the same reason. Every body seems to 
Ixave accepted that the word or used in the 
phrase above quoted, had not such an im- 
portance as to interfere with the cumulative 
punishments enacted in so many provisions 
of the Penal Code, and to defeat the object 
those provisions had in view. 

We must not forget that we are asked to 
interpret, not a clause of a Penal Statute 
punishing a particular offence, but a Section 
of an Ordinance fixing the jurisdiction of 
certain Courts and the extent to which they 
have to apply our Criminal Laws. We must 
therefore try to give to this section a sense 
"which reconciles it with the Laws which are 
to be enforced by the Courts it creates^ and 
not a narrow sense almost incompatible with 
the application of so many provisions of Our 
Penal Statute — ^and we are the more disposed 
to do so when we see that in many instances 
the Courts in England have read and for or 
and vice yersâ, when they considered that it 
was advisable to do so in order to give to a 
statute the true meaning that must have been . 
intended by the Legislator. 

It was in presence of the decision in the 
case of Montule that the Legislature modified 
Article 101 of Ordinance No. S5 of 1852, and 
replaced it by Article 3 of Ordinance No. 11 
of 1869, intituled *^ An Ordinance to extend 
the jurisdiction of District Courts in Criminal 
Hatters '% and altho' the Magistrates are de« 
prived by the New Article of the power of 
sentencing to hard labor^ the conjunction or 
i>6tween tho word imprisonment and the word 


fine remains, as it was in Article 101 of Ordi- 
nance No. 85 of 1852. ^ We cannot but con- 
clude from this, that, if the Legislator had 
considered the judgment in MontiUe as a bad 
interpretation of that part of the Law then 
existing, he would not have^ preserved the 
same wording in reproducing it, the occasion 
would have been a very good- one to decree, 
in 6ther words, if such had been the real 
intention of the Legislature, that District 
Magistrates had not the power to inflict both 
imprisonment and fine in those cases in which 
the Penal Code enacts both together, but that 
their power was confined to the inflicting of 
one of them only. We must therefore pre* 
sume that the intention of limiting the autho- 
rity of District? Magistrates in that respect, 
did not exist in the mind of the framers of 
the Ordinance of 1869. For the above reasons 
we agree with the opinion expressed by the 
learned Substitute and by Mr Newton^ who 
were both heard on behalf of the Respondent, 
that Article 3 of Ordinance 11 of 1869 must 
be construed with the various articles of Our 
Criminal Laws which District Magistrates are 
entitled to apply, and that the limitation which 
is thereby put to their jurisdiction exists only 
as to the extent of the punishment to be 

f)ronounced by them, and not as to the cumu- 
ation which is enacted in the provisions of 
our Criminal Laws and which they may 
have to enforce. Having. come to this con- 
clusion, we do not think it necessary to exa- 
mine the second point submitted for the con- 
sideration of the Court. 

Opinion of Mb Justice Ellis 


I have very anxiously considered the ques- 
tions raised in this case, and it is with great 
reluctance that I find myself compelled to 
dissent from the view adopted by the majoxity 
of the Court : 

The decision just pronounced by the Court 
turns upori the construction to be given to 
the final clause of Article 3 of Ordinance 
No. 11 of 1869, which runs as follows : "It 
" shall not be lawful for any District Magis- 
*^ trate to award against any oflender a severer 
" punishment than imprisonment for a period 
*' not exceeding twelve months^ or a fine not 
*' exceeding £ 60." 

I have* no doubt that, if these words were^ 
in any way amiiffuotis, or if it were necessary 
in order to give a meaning to a provision 
otherwise unmeaning the Court in construing 
the clause would be entitled to read it as if 
the word and had stood in the place of the 
word or, but in my opinion the provision just 
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cited is unambiguous anè has a most clear 
and unmistakeable meanins. 

O 

The unambiguous and patent meaning of 
the words used ap (Tears to me to be to confer 
on a District Magistrate the power of senten- 
cing an offender convicted before him to im- 
prisonment for twelve months — or should he 
deem the oifence one which ought to be visited 
by a fine— a fine of £50 — Sut no severer 
punishment. This being the view Ï take of 
the clause I do not think in principle that 
there is any room for construing the terms 
and substituting a copulative for the disjunc- 
tive conjunction used. Nor do I think that 
any authority has been cited which would 
countenance the pretention that in interpre- 
ting plain and unambiguous words by which 
jurisdiction is conferred, the Court will assume 
that the legislature intended to vest in a New 
Tribunal powers to cumulate imprisonment 
and fine— formerly exercised by a Court which 
had been abolished — and, in order to give 
eflfect to this presumption, will read and for 
or. None of the cases cited appear in any 
way to warrant such a course. In one of the 
cases referred to, the Court in construing a 
Statute for Charitable uses (Maxwell p. 216) 
lead or for and, but in interpreting such 
OTactments the rule is to apply the most 
liberal construction, and further, the terms 
used in that case were not free from ambi- 
guity- In the case of the Bankruptcy Act 
(Maxwell page 211), a similar substitution 
was made but only to avoid the absurd conse- 
quence, that by a literal construction of the 
clause, every trader who was absent fi-om his 
house when a creditor called for payment, 
would have thereby become liable to be de- 
clared a bankrupt. Neither these, nor any 
other decision quoted, can by analogy sup- 
port the substitution suggested in this ins- 
tance. 

It was said, that in reading this Ordinance^ 
by which power is given to Magistrates to 

punish offences created by the Penal Code ' 

we must, if possible, give the language used a 
meaning in harmony with the Penal Code. 
Keeping in view that the admitted effect of 
the very clause with which we are dealing is 
to derogate from the provisions of the Penal 
Code by providing for the punishment of 
offences created by it in a way utterly incon- 
sistent with its provisions, I do not think 
that the argument can be allowed very great 
weight— and I am clear that it cannot be 
admitted aa warranting the Court in confer- 
ring on District Magistrates a jurisdiction in 
excess of that given them by the plain sense 
of this clause* . 

The decision in the case of Moniille ver$u$ 

P^- ,^il?' i^À^^?J^ ^®®* P«R« 1S5,) under 
Article 101 of Ordinance No, 35 of 1853, does 


not appear to mo to assist us in construing 
this clause. The words in Montille's case are 
not free from ambiguity, and had they been 
repeated in this Ordinance I should have been 
disposed to concur in the result there arrived 
at. But the very modification made by Article 
S of Ordinance No. II of 1869 in the wording 
of the clause in the Ordinance of 1852, in 
my opinion removes the ambiguity, and with 
it any argument for construing the existing 
provision by that decision. 

On the wbole matter, T regard the language 
of this article as unambiguous and fitted to 
convey a definite meaning, and see no reason 
for construing the terms used s6 aa to make 
them accord with a supposed intention of the 
legislator, at once hypothetical and at variance 
with the grammatical reading of the language 
employed. 

As the conclusion arrived at by the majority 
of the Court on the question of the cons- 
truction of this clause, disposes of the oiily 
remaining point in this appeal, it becomes 
unnecessary to examine the delicate question 
which has been argued, as to the power vested 
in the Court to amend or alter convictions or 
sentences on appeal. 

In accordance with the judgment of the 
Court, the appeal is dismissed, with costs in 
favour of the Crown. 


SUPREME COURT 

Bankruptcy— Action to recover a shop 
IN Official Assignee's possession — 
Right op claimant to enter his action 

BEFORE THE SuPREME CoURT. 

Seld that a stranger to a Bankruptcy hcfbing a 
contestation with the Bankrupt or his Assignee» 
had the right of applying to the primary 
jurisdiction of the Supreme Court to have his 
pretention adjudicated upo7i, and was not 
bound there/ore to apply Jirst to the Bank* 
ruptcy Court, and aftertmrds to the appellate 
jurisdiction of the Supreme Court if he thought 
proper to appeal against the Cofnmissioner's 
judgment. 

That in this case, the Plaintif being a stranger 
to the Bankruptcy of AhrHon was entitled to 
enter his action before the Supreme Court. 


WONLYHE,— Plaintiff 

versus 

CAPEYBON & DBLANGE & or,- 

Defendants 
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* Before 

HÎ8 âonor Mr Justice Ellis, — Acting 
First Puisne Judge 

and 

His * Honor Mr Justice Leclézio, — Acting 
Second Puisne Judge 


T. L, Jenkins,— Of Counsel for Plaintiff 
E. Laiqrbnt,— Of Counsel for the same. 

L, A. Thibaud, — Of Counsel for Defendants 
A, Bolakdo^ — Attorney for the same. 


Eecord No. 20,137 

26th Jufie 1879 

This action is entered hy Plaintiff to recover 
from Defendants a certain shop situate iu 
Parquhar street, Port Louis, which the Com- 
missioner of the Bankruptcy of one Ah-Hon, 
ivho has absconded, placed provisionally by 
his order of the 8th January last in the 

Îossession of the Official Assignee of the said 
bankruptcy, reserving at the same time the 
Plaintiff's right of proving before the com- 
petent Court that he is the owner of the said 
shop. 

The Defendants took an exception to the 
jurisdiction of the Supreme Court and argued 
that in virtue of Ordinance 33 of 1853 the 
Commissioner in Bankruptcy had primary 
jurisdiction in matters of this kind, and the 
Supreme Court only an appellate jurisdiction. 

JUDGMENT 

The Plaintiff was called before the Bank- 
ruptcy Court by a summons in virtue of Art. 
68 of Ord. No. 33 of 1853 to be examined 
upon oath as to his dealings with the bank- 
rupt ; he was bound to submit to such 
examination and to produce all documents in 
Us possession ; and it appears that after the 
enquiry made before him, the Commissioner 
thought it necessary to take conservatory 
measures and immediately ordered the Official 
Assignee to take provisional charge of the 
shop now claimed, but he also allowed a 
certain delay to the Plaintiff to take steps, 
if he chose to do so, before the competent 
Court, and there to show that the prima facie 
evidence laid before the Court of [Bankruptcy 
was not sufficient to entitle the Official As- 
signee to sell the shop as being the property 
of the bankrupt. 

Had the Plaintiff gone before the Court of 


Bankruptcy and pikéA the Commissioner to 
recall his order after a new and fuller enquiry» * 
(as has occurred in some instances) there is 
no doubt that by submitting to his jurisdiction 
in the words of Art. 2 of Ord. 38 of 1863 
the Plaintiff would have rendered him com- 
petent to adjudicate finally upon the owner-» 
ship of «the shop. But having entered his 
action before the Supreme Court in order to 
obtain a judgment declaring the shop provi* 
sionally seized to be his own, has the Plaintiff 
chosen an incompetent tribunal ? in other 
words has Ordinance No. 33 of 1853 deprived 
I parties who have éonstestations with a bank- 
rupt or his assignees, of the right of applying 
to the primary iurisdiction of the Supreme 
Court to have their pretention adjudicated 
upon, and are they bound to apply first ta 
the Bankruptcy Court and afterwards to the 
appellate jurisdiction of the Supreme Courts 
if they think proper to appeal against the 
Commissioner'£ judgment? Art. 68 of Ord. 3S 
of 1853 has been quoted to show that the 
Commissioner has power to dispose for the 
benefit of the creditors of goods and other 
property conveyed and transferred in certaia 
cases by a bankrupt to any person, it is not 
quite clear that the present case could come 
under the terms of Article 68, but even if the 
transfer of the shop mentioned, in Plaintiff's 
declaration were to be considered as one of 
the transfers contemplated by Article b8 — is 
not this Article to be read by the light of 
Article 2 already referred to ? We read ia 
Shelford's Bankruptcy Law— Edition of 186^ 
page S. " The jurisdiction in Bankruptcy has 
authority to deal only with that which is 
the Bankrupt's Estate, but has no power 
*^ to determine what is the Bankrupt's Estate* 
If the question be a legal one, it must be 
tried at law, and if it be an equitable one, it 
must be decided in the Court of Chancery» 
** But when it is determined what is the pro* 
" perty of the bankrupt, tho whole adminis- 
" tration of it falls under the jurisdiction of 
'^ the Court in Bankruptcy ; '' and at page 5. 
** Generally speaking the acts relating to- 
** bankrupts give power to administer justice 
** between parties under or coming under the 
" Bankruptcy, and not over strangers." 


In the case now before us, we cannot but 
consider the Plaintiff as a stranger to the 
Bankruptcy, who wants us to determine 
whether the shop which was in his possessioa 
at the time Ah-Hon was adjudicated a bank- 
rupt, and which was placed as aforesaid in 
charge of the Official Assignee; is or is not 
part of that Bankrupt's Estate. We therefore 
think that the Plaintiff was not bound to 
submit to the jurisdiction of the Commis* 
sioner of Ah-Hon's Bankruptcy, and that he 
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was entitled to enter the present action before 
the Supreme Court. 

The objection of the Defendants is over- 
ruled. 


SUPREME COURT 

Motion for writ of Certiorari. Power 
OF District jMagistrate to postpone a 
case in absence of an accused duly 
Summoned— Art. 105 of Ordinance S5 
OF 1852. 

Meld that a District Magistrate having tlie power 
in virtue of Art. 105 of Ordinance 86 of 
1852 to hear and dispose of a case in the 
absence of an accused who had left default 
iohen duly summoned^ had necessarily the 
power also to adjourn the hearing of that case 
iphen he found that such a course was expe- 
dient^ and that it was not essential for the 
validity of the proceedings that notice of such 
adjournment should be given to the accused. 

That in this case, as the principal accused could 
mot /uive successfully attacked this conpiction, 
tlie applicant /tad failed to allege any sufficient 
grou7id in law for the issue of the writ craved* 
Tlie Court therefore refused his motion. 

EX-PARTE : 
CHARLES GAMIN,— Applicant 

Before 

His Honor N. G. Bkstei.,— Acting Chief 

Judge 


and 


His Honor A. G. Ellis, — Acting First Puisne 

Judge 

T. L. Jenkins, — Of Counsel for Applicant 
£. Leblanc, -«Attorney for the same 

4tth July 1879 

In this case the Applicant moved the Court 
toMssue a writ of certiorari, removing into 
this Court a conviction or order pronounced 
by the District Magistrate of Pamplemousses 
oa the 13th day of May last, by which he 
was condemned to imprisonment and a fine 
as the accomplice of one Mrs in the crime 
of adultery. The Applicant alleges, and 
has filed an affidavit setting forth, that the 
information under which he was convicted 
charged Mrs as the principal and him 
as the accomplice in the said crime, and 
that the conviction following thereon senten- 


ced them both to imprisonment* and hiin in 
addition to a fine ; that on 24th April, the 
Applicant was brought before the Magistrate 
on a warrant and was then remanded until 
6 th May, a summons being issued calling oa 
Mrs to appear on the same day ; that 
on sixth May, the principal accused left 
default, and that after recording default, the 
case was then adjourned to 13th May, on 
which day it was proceeded with, and dis- 
posed of. 

The gi'ound upon which we are asked to 
issue the writ is that no fresh summon^' 
was issued calling upon Mrs to appear 
at the adjourned hearing on the 13th May, 
and answer to the charge ; and that in the 
absence of any such summons the proceedings 
against her were illegal and irregular, and the 
conviction obtained against her and against 
the Applicant, as accomplice in the offence, 
were incompetent. It was further alleged that 
the defect founded on appears ex-facie of the 
conviction. 

In proceeding to consider whether sufficient 
grounds have been laid before i^ to call for 
the issue of the writ craved, we shall of 
course assume that the facts are as stated 
by th^e Applicant : that Mrs received no 
judicial intimation of the ajournment from 
6ch May, at which date she left default, to 
the 13th of the same month when evidence 
was heard and she and her accomplice con- 
victed, and further that this appears on the 
face of the conviction itself. 

It was not disputed that under Article 105 
of the District Court Ordinance No. 85 of 
185^, the Magistrate might competently have 
proceeded to hear and deal with the case upon 
the 6th May— when the principal accused left 
default — ^but it was contended that when in 
place of proceeding to dispose of the case on 
that day the Magistrate adjourned the case to 
another day, intimation of the adjournment 
and of the day to which the case was ad- 
journed should have been served upon the 
principal accused. 

In support of this contention the learned 
Counsel for the Applicant was unable to pro- 
duce any authority. An authority, which was 
unnecessary, was cited showing that before 
trying a person for an offence it was necessary 
either to call the accused before the Court by 
summons setting forth the day and place of 
trial, or to bring him before the Court by 
warrant. But in this case the ptincipal ac- 
cused was duly cited before the Court for the 
6th May, by summons served on her — and 
the question is, whether having left default 
on that day, it is necessary, for the regularity 
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of the proceedings, that jadicial notice should 
be giyen her of the subsequent day to ^hich 
it was found expedient by the Magistrate to 
postpone the case. For this proposition, no 
authority express or implied was laid before 
ns. Nor do we think it wonderful, looking 
to the provisions of our law, that the learned 
Counsel for the Applicant should have been 
unable to s^upport bis contention by dicta. 

The law is careful to insure to the accused 
due notice of the charge made against him, 
and of the time and place when and where 
it will be investigated. If however this warn- 
ing be disregarded the Magistrate is empo- 
wered to proceed to deal with the charge in 
his absepce. It cannot seriously be contended 
that if, for any cause, the trial cannot be 
iinished on the day, originally fixed, and on 
which the accused leaves default, notice of the 
adjourned hearing must be given to the accu- 
sed — that the power to proceed in the absence 
of the accused, conferred by Art. 105 lapses 
unless the cause is disposed of in one way or 
other during that particular sitting. The 
terms of the Article, and the principle on 
which it is b;||ed afford no ground for such a 
contention. But if the trial once begun can, 
on sufficient cause shown to the satisfaction 
of the Magistrate, be adjourned and resumed 
without fresh warning to the accused — upon 
what ground can it be held that, if in the 
interests of justice, the trial as a whole be 
adjourned, it is necessary for the regularity of 
the proceedings that the accused be formally 
cited for the day fixed ? 

We are unable to find in the provisions o 
our law, in the jurisprudence of our Courts 
or of those of England, or in principle, any 
ground for adopting the view urged by the 
Applicant. On the contrary, we consider that 
the power conferred by Article 105 to proceed 
to hear and dispose of the case in the absence 
of an accused who makes default when duly 
summoned, necessarily includes a power to 
adjourn the hearing when that is found to be 
expedient, and does not render it essential for 
the validity of the proceedings that notice of 
such adjournment should be given to the 
accused. 

In these circumstances, and assuming the 
facts to be as alleged, as we are clear that 
the principal accused could not suocessfully 
have attacked this Conviction, we must hold 
that the applicant has failed to allege any 
sufficient ground in law for the issue of the 
'writ craved^ and accordingly refuse hi«r mo- 
tion. 


8VPBE9IB COVRT. 

Wkit of Certiorari — Swindling — Ma- 
nœuvres FRAUDULEUSES. ArT. SSO OF 

Penal Code. 

Seld that, if fahe repreBentation$ are not suffix 
cient per se to constitute fraudulent pre* 
tences in tlie se^ise of Article 880 of the 
Penal' Code, they^ however, do so, when they 
are accompanied with any outward fact 
(fait extérieur) which gives an appearance 
of truth to them, sttch as the intervention of 
a third party ^ the production of a letter, or 
more generally, any material act (acte ma- 
tériel) which strengthens the lies and pro- 
mises used and induces a belief in them ; 

That, when the facts charged in the infirma* 
tion were that the accused, who was master 
of a merchant vessel that had come to this 
port toith a shipment of guano, had caused 
sand to be mixed with such guano, in order 
to increase the amount of his freight, and 
that, with the view of causing the firm by 
tchom the freight was to be paid to believe thai, 
the guano so tampered with was in the same 
state in which it was when shipped, the 
accused had presented to the firm in support 
of his claim a false certificate, as the 
amount of cargo landed, signed by the chief 
officer of his ship, such facts constitute frau- 
dulent pretences in the sense of Article 3S0 
of the Penal Code ; the increasing the ap^ 
parent hulk §• weight of the Cargo, and the 
interrention of the Chief Officer by making 
the above certificate being looked upon as 
outward facts which strengthened the falsa 
claim put forward by the accused as to his 
freight, and that therefore such facts could 
competently form the basis of a charge of 
attempt at swindling ; 

The Court therefore quashed the Judgment 
complained of and remitted the case bach to 
the District Magistrate to be proceeded mih» 

Hon. Henri ADAM, — Applicant 

versus 
D'AGOSTINI and anor,— Respondents 

Before 

His Honor A. G. Ellis, — Acting First 

Puisne Judge 

and 

His Honor Mr Justice E. J. Leclézïo,— • 
Acting Second Puisne Judge 

W. Newton, — Of Counsel for Applicant 
G. Kœnio, — Attorney for the same 

E. Pbllerbau, — ^Of Counsel for Respondents 
E. DuviviBR,^ — ^Attorney for the same 

Record No. 20,331 
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18th July Ï879 

Under a vriii of Certiorari, the applicant 
has removed into this Court certain criminal 
proceedings instituted at his instance against 
the respondents D'Agostini and Peirone, in 
the Court of the Junior District Magistrate 
of Port Louis. J These proceedings originated 
in an information charging the respondent 
D'Agostini vfith attempt at swindling and 
the respondent Peirone with heing an accom- 
plice tn the said crime. Evidence at very 
great length, was adduced before the District 
Magistrate, who after hearing counsel dis- 
missed the information on the ground that, 
even if proved, the facts alleged against the 
accused would not in his opinion have amount- 
ed to an attempt at swindling within the 
provisions of our law. 

On the allegation that the conclusion thus 
eome to by the learned Magistrate was bad 
in law the applicant sought and obtained a 
writ of Certiorari, and the question which we 
are now called upon to determine is whether 
the facts charged in the Information do or do 
not constitute an attempt at swindling under 
Articles 2 and 830 of our Penal Code. The 
elements essential to the constitution of 
swindling are numerous; but the judgment 
of the inferior Court bears that the ground 
upon which, in this instance, the Information 
was dismissed, is the absence of any aver- 
ment of facts, which in the opinion of the 
learned Magistrate amount to " manœuvres 
frauduleuses/' This being the distinct basis 
upon which the judgment rests, the question 
upon the answer to which our decision must 
hinge is limited to determining whether the 
facts charged against the accused constitute 
what is qualified '^ i:nanœuvres frauduleuses** 
î)y Article 330. 

In the judgment of the Magistrate and in 
the argument at the bar, the facts of the case 
as disclosed by the evidence adduced in the 
inferior Court, were mora or less referred to, 
but, as the objection which has been sustained 
as fatal to these proceedings, is an objection 
to the sufficiency of the facts alleged in the 
Information to constitute swindling— we are 
clear that, in disposing of the question sub- 
mitted to us, we must discard from our minds 
any statements which have been made with 
regard to the evidence, and strictly confine 
our attention to the averments of the Informa- 
tion, dealing with the objection in the same 
way as if it had been taken and sustained in 
limine of the proceedings. 

From the terms of the information it ap- 
pears that the act against which this pro- 
aecntioa it âicected ** is the employment of 
fraudulent pretence» \^j the Bespon<ieQt 
D'Agostini, to induce the applicant to be* 
lieye that the cargo of |guano landed from 
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I the vessel of which D'Agostini is master^ 

was gi-eater in amount than it actually was^ 

and to obtain ifrom them payment of & 

larger sum than was actually due »$ freight^ 

freight being, according to the terms of 

the Charter Party, payable per ton of 

guano. The information alleges that with. 

this view ^*the said D'Agostini did present ta 

" one Alcain, fhe manager of the Guana 

" Department of the said firm Pipon, Adam 

" & Go. a note or written statement certified 

" and approved by one Peirone the Chief 

*' Officer of the said Italian ship which said 

'^ note or written statement bore that the 

^^ quantity of one million two hundred and 

'* ninety kilograms of guano had been landed 

" from the said ship, and that the freight 

" due to the said D'Agostini was to be cal~ 

*' ciliated according to such weight ; whereas 

*' in truth and in ftict the said D'Agostini 

had fraudulently caused sand to be mixed 

up with the said guano in the proportion 

^* of about two shovels full of sand to about 

'* four shovels full of guatio, while the ^id 

** guano was being put into bags on hoard 

the said ship in this harbour, prior to the 

guano having bpen landed ; and the said 

*' sand was so mixed up with iho s lid guano 

" at night ; and this was done witii a view tu 

** increase the weight of the said :?uuni) and 

" thus augment the amount of the freight to 

*^ which the said d'Agostini would be en— 

" titled." 

Such being the facts alleged in the infor- 
mation we must enquire whether or not %i\ej 
amount to " manœuvres frauduleuses " in the 
sense in which the terms are used by our lair 
in defining the crime of swindlinjjf. In de- 
termining the meaning of these words, we 
may naturally refer to the signification which 
has been given to them by the Courts in . 
France, in construing tiie terms of Article^ 
405 of the French Penal Code of which, ia 
this respect, our own Article 33') is a textual 
reproduction. At the ar;(ument the history 
of the jurisprudence of the? (/ourt of Cassation 
was traced with great en re and minutenesSi^ 
but it does not appear to he necessary to refer 
to more than one or two of the cases cited. 
The principles resulting from the long series 
of decisions by the Court of Cassation, ap- 
pear to us to be accural ely and shortly sum- 
med up in the following passage from the 
work of Messrs. Chauvreau Adulphe and 
Faustin Hélie. '^ 11 résulte en même temps: 
'^ de la jurisprudence, dont les derniers anèts 
** ont même aggravé la sévérité sur ce point» 
•* que tout fait extérieur, l'intervention d*uik 
** tiers, la production d'une lettre, une dé- 
'' marche ostensible un voyage prétexté taiH- 
" aote matériel en un mot qui vient fortifier lesi 
mensonges et les promesses et faire croire » 
leurs assertions par une certaine mise eut 
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«cène d'une action préparée i Pavance» 
suffit pour constituer les manœuvres.'* (Vol. 
T No. 2205. 5th Edition.) 

poes^ this Information then allege facts 
•which in this sense constitute *' fraudulent 
manœuvres " as havinjj been employed by 
the Respondent D'Agostini in support of the 
felso claim for freight advanced by him ? We 
have no hesitation in answering this question 
in the affirmative. The Court of Cassation 
. has recognized certain categories of facts 
which advanced in support of and to give an 
air of credibility to a fraudulent lie, will 
constitute swindling ; in the present instance 
we find in the Information allegations which 
to our minds undoubtedly amount to " frau- 
<ïulent manœuvres '* ; we regard the alleged 
adulteration of the cargo with sand in the 
process of bagging, as unquestionally a ma- 
terial act done with the view of supporting 
the exaggerated claim for freight, and in 
order to lend speciousness to the foundation 
of that claim, vizt., the false representation» 
as to the amount of guano landed : and it 
appears to us that the intervention of a third 
pai-ty for the same purpose is most clearly 
averred, the Information distinctly stating 
that the Respondent D'Agostini in support of 
the claim for freight made by him, presented 
to the applicant *' a note or written state- 
** ment certified and approved by one Peirone, 
*' the Chief Officer of the said Italian ship " 
containing a misstatement as to the quantity 
of guano landed and representing the adul* 
terated contents of the bags as cargo upon 
which freight was due. In this respect this 
case appears to us clearly to fall within the 
principles recognized by the Court of Cassa- 
tion in the cases of Fivet 28th March 1867, 
Devilleneuve & Carette 1868 I p. 94 and 
Cazalet 5th February 1869, DeviUeneuve and 
Carette I. p. 487. 

It seems to us that the erroneous view 
taken by the learned Magistrate, is the result 
of his having confined his attention too ex- 
clusively to the mere fact of the adulteration 
of the cargo, and having regarded that as the 
inain fact incriminated in this Information. 
*rhu9 he states " any person who shall have 
*' mixed gold with an inferior metal and sold 
'' the compound as gold is punishable, not 
'* under Article 405 of the French Penal 
** Code (330 of our Law) but under Article 
423 {843 of our Law) •* adding *' I fail to 
see any difference between the present case 
and the case above cited." Now it may be 
that if Article 343 of our Law extended to 
the selling of adulterated guano, and the 
accused in this instance had been guilty sim- 
ply of selling this mixture as guano, an 
information charging him with the crime of 
swindling would not have lain but this does 
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not g^und any just inference with regard to 
the present case where the facts are an en- 
deavour by the first. Respondent to swindle^ 
the applicant out of a part of his property 
by means of a claim for freight which was not 
due, which claim was supported by the frau* 
dulent manoeuvres of increasing the apparent 
bulk and weight of the cargo landed by 
mixing sand with it, and of presenting a false 
certificate as to the amount of cargo landed, 
signed by the second accused. The basis of 
the crime charged is not the mixing, but the 
claim for freight which was not due, a false 
claim to which the Respondent endeavoured 
to give the semblance of truth by bagging 
and landing sand as guano brought m>m 
Peru, and by presenting a false certificate as 
to the amount of guano landed. 

We cannot doubt that these allegations if 
duly established constitute what our Law 
refers to as ** manœuvres frauduleuses,*' and 
that the judgment in so far as it dismisses the 
Information as containing no sufficient aver-^ 
ment of this element of the crime of swind- 
ling, is bad in law. We accordingly make 
absolute the rule issued in this case, quash 
the judgment in so far as complained of, and 
remit the Information and proceedings follow- 
ing thereon to the Inferior Court, to be 
further proceeded with in accordance with 
Law. We alsp find the Respondents D'Agos- 
tini and Peirone liable to the applicant in 
costs. 


SUPREME COURT 

Currency of Mauritius-tEffect of Rotal 
Proclamation OF 12 August 1876 upon 
obligations expressed in Sterling in 
force on IsT January 1877— Its effect 
upon obtigations contracted subse- 
quently — Claim of a Bill of Costs ex- 
pressed IN Sterling and incurred in 
England after 1st January 1877 — 
Tender of such Costs in Rupees— Place 
of payment. 

Beld thai, according to the 9th 8f 10th Sec- 
tions of the Royal Proclamations regulating 
the currency of Mauritius^ sums expressed 
in sterling under any contract or engage* 
ment piiblic or privaie in force on the Ist- 
January 1877, were, in tfie absence of any 
special stipulalion, defrayable in rupees at 
the value in sterling legally attributable to 
tliem at tliat date ; 

Tliat according to the 7 6f 8 sections of the 
said Royal Proclamation, sums^ expressed 
in sterling in obligations contracted after the 
1st January 1877 must be defrayed in Bu- 
pees as the only legal tender of payment^ 
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• but in Rupees at a rate which was not fixed 
by the said Proclamation and which might 
vary according to the circumstances of each 
case ; 

Tliatf in this case^ the sum tendered by Widow 
Diore in Rupees at two shillings per Rupee^ 
was in no sense the equivalent of the amount- 
of the bill of Costs expressed in sterling 
and due by the Plaintiff as thfife was no 
ground for maintainimj that either in law 
or in fact the Pound sterling was equivalent 
to ten Rupees ; 

That the Place of payment was the' most im" 
portant consideration to keep in vieio in^X" 
ing wliat sum in Rupees was in any pariicu" 
Jar case exigible in satisfaction of a debt 
expressed in sterling ; 

That^ as the obligation arose in England^ 
Mngland was ilie seat of such obligation' 
and payment must be held exigible, if 
claimed there, in sterling, or if demanded 
elsewhere, in currency of that place to 
such an amount as must be necessary 
to place the creditors in the same position as 
if the debt had been paid in England, 

The Court therefore disTrttssed the Summons 
issued in this case on the ground of the in* 
sufficiency of the tend&r andjound the De* 
fendants entitled to costs» 

WIDOW DIORÉ,— Plaintiff 

VCÎ'SUS 

GAUTREAU & Co.~Defendants 


Before 

His Hoaor G. Bestel,— Acting Chief Judge 

and 

His Honor A. G. Ellts,— Acting First 

Puisne Judge 


L. RouiLLARD,'— Of Couuscl for Plaintiff 
V. BouLLÉ, — Attoniey for the same 

L, Cox,— Of Counsel for Defendants 
F. RoBEBT^ — Attorney for the same 


Record No. 19,673 


im July 1879. 


In this and six other cases which were 
argued at the same time, questions arise of 
yerv great importance not only to the indivi- 


dual suitors, but also to the general commu* 
nity. All these actions have this point in 
common that the question at issue in each, 
relates to the manner in which obliprations^ 
expressed in terms of British or French 
Currency, are to be discharged under the 
laws regulating the currency of this Colony ; 
but they arrange themselves in several groups 
according as the peculiar circumstances of 
each group or class of cases affect tho issues 
raised. In proceeding to deal with these 
actions it will greatly conduce to simplicity 
and clearness, if in the first place, we examine 
and dispose of the issue raised in so far as it 
is common to all the suits, and thereafter* 
proceed to consider how the special circums^ 
tances of each class of cases affect the decisiou 
to be arrived at with regard to that class. 

The issue common to all these cases is^ 
what is the true construction and effect to be 
given to a Proclamation ** for the Regulation 
/' of the Currency of Her Majesty's Colony 
** of Mauritius and its Dependencies," ap» 
proved and ordered to take effect and to be 
put in force in the Colony by the Order of 
Her Majesty in Council of Uth August 1&7S 
which order in Council and Proclamation 
were brought into force and effect in this 
Colony on 1st January 1877, in virtue of the 
Proclamation of His Excellency the Gover- 
nor, (Number 28 of 1876), dated 26th No- 
vember 1876 ? With reference to the cons- 
truction of the Royal Proclamation, which 
now regulates the Currencyof the Colony, the 
decision of these suits involves th^ determi- 
nation of two most important questions vizt : 

lo. The effect of the Proclamation upoa 
obligations, expressed in sterling, which weie 
in force at the date when it came into ope- 
ration^ and 

2o. Its dfect upon obligations, so expressed, 
which were contracted subsequently. 

Before applying ourselves to these ques- 
tions, it will be advantageous to review very 
briefly certain enactments which had beea 
passed by the Colonial Legislature shortly 
before the promulgation of the Order ia 
Council and relative Proclamation. The first 
of these is Ordinance No. 30 of 1875 which 
was put in force on the ôth October of t)>at 
yean Prior to the passing of this Ordinance^ 
the Currency of the Colony consisted partly 
of the current coin of the United Kingdom» 
and partly of the gold and silver coin current 
in the Territories of the East India Company 
or of gold and silver coin of Foreign states» 
By order in Council» date'd 1st February 
1843, Her Majesty, with the advice of Her 
Privy Council, approved of, and ordered to 
be put in force in tho Colony (as was sub- 
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«eqaently done) a Proclamation fixings the 
xatee at which these Foreign eoins^ anti coins 
of the East India Company's Territories were 
to pass current in the Colony. It was pro- 
vided inter alia hy this Proclamation that 
tbe Rupee should circulate and be received 
as the legal equivalent of one shilling and 
teu pence sterling. This being kept in view^ 
the objject contemplated by the Legislature 
in enacting Ordinance No. 30 of 1875 appears 
very clearly from the preamble of that mea- 
isure. Shorii of its technicalities, the pre- 
amble narrates that, by long established* 
usage, the Rupee had come to be regarded as 
the equivalent of half a dollar or two shillings 
sterling ; that all engagements had been ex- 
pressed in Dollars or Pounds, and defrayed 
in Sterling or Rupees at the above rate, and 
that great injustice would be done, and danger 
occasioned to the financial and commercial 
operations of the Colony if the Rupee were 
not made a legal tender at the rate mentioned. 
On this preamble the Ordinance enacts that 
(Art. 1) the Rupee shall be the legal standard 
of value, and that (Art. 2) the Rupee, its 
silver subdivisions and British Silver (.'oins 
of the United Kingdom " shall in the Colony 
** be the only legal tender of payment in coin " 
for sums exceeding one shilling. It was as- 
sumed throughout the argument in^ these 
cases, and was not disputed, that the Or- 
dinance fixed the legal value of the Rupee 
at two Shillings Sterling. The Ordinance con- 
tained further , clauses, exempting from its 
provisions Notes of the Commissioners of Cur- 
Tency ; regulating the discharge of obligations 
in force when it came into operation ; and 
Jixing the value of copper, brouze, and small 
«il ver coins. 

From what has just been sajd, it will be 
sseen that the object of this measure was to 
safeguard the community from a financial 
«risis*which it was apprehended might arise 
from the almost entire withdrawal from circu- 
lation of british silver, coupled with the fact 
that the rupee (which had become practically 
the sole circulating medium) had, by usage, 
acquired a conventional value greatly in excess 
of the legal value assigned to it by the order 
in Council of 1843. The way in which this 
object was sought to be eflfected was by ren- 
dering the rupee the legal standard of value, 
• by declaring that> together with british silver 
coins the rupee should be the only legal 
tender of payment in coin ; and by legally 
assigning to it the conventional value which 
it was said to have acquired a? the equivalent 
of two shillings sterling. The enactment by 
■which this was done was however to be merely 
« temporary expedient, and accordingly it 
vras provided (Article 10) that the Ordinance 
«hould have force during six months only, 


which period tbe Governor was empowered 
by Proclamation to extend to one year. While 
the enactment remained in force, it was pro- 
vided (Article 8,) that all Orditlances Pro- 
clamations ajid Laws contrary to its provi- 
sions were suspended, in so far as inconsistent 
therewith. 

In March 1876 His Excellency the Gover- 
nor (Proclamation No. 4) exercised the power 
vested in him and extended the operation of 
Ordinance No. 30 of 1876 for the prescribed 
period of 6 months from 8th April 1876. In 
Septeiftber of the same year, Ordinance No. 22 
of 1876 was published, by which Ordinance 
No. 30 of 1875 was continued in operation 
until 7th April 1877, subject to a power con- 
ferred on the Governor to deprive it of force 
and eifect at any prior date^ by Proclamation». 

In the meantime, the subject of the Cur- 
rency of the Colony had been engaging atten- 
tion at home, and, as already stated « the 
Order of Her Majesty in Council and relative 
Proclamation was, on 2oth November, pu« 
blished and ordered to come into force and 
effect from and after 1st Jannary 1877. The 
provisions contained in this Proclamation 
were undoubtedly intended to supersede Or-^ 
dinance No. 3 of 1875, and permanently to 
regulate the difficulties which had led to the 
introduction of that enactment as a temporary 
expedient. For some unexplained reason» 
however, it was not until 20th March 1877^ 
that, in virtue of the power vested in him^ 
the Governor declared that, from and after 
1st January 1877, the Colonial Ordinance 
bad lapsed and ceased to have force and effect. 

Having thus briefly reviewed the state of 
the Colonial Legislation prior to the coming: 
into operation of the Royal Order, we shall 
now proceed to examine the provisions of thi» 
measure with a special view to the solution 
of the two questions already referred to vizt. 
its effect 1(1) upon current obligations expres- 
sed in sterlins:, and (â) upon such obligation» 
contracted subsequently* 

The first five Sections of the Proclamation^ 
annexed to the Order in Council of I2th Au* 
gust 1876, narrate the various existing Royal 
Proclamations relative to the Colonial Cur* 
rency» and, by Sect. 6, these are one and all 
revoked and annulled in so far as applicable to 
this Colony, it being provided that the revo* 
cation shall take effect *^ from and af^er a day 
" to be fixed by the Governor by Proclama* 
'' tion." This date is a point of vital im- 
portance with reference to these cases» and it 
admits of no doubt that it is the same aS that 
refened to in Section 9 of the Proclamation 
as ** the date asaforesaid of the bringing into^ 
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** operation of this Proclamation " -which, as 
Mre hare seen, was the 1st January 1877. 
Having thas provided for the revocation of 
the existing Imperial measures affecting the 
Ourrency of the Colony, the remaining 5 
Sections of the Proclamation contain the 
provisions which are in future to regulate 
this most important subject. 

By Section 7 it is declared that *' from and 
'' after the same date " that is 1st January 
1877 " the silver rupee of India and its silver 
** subdivisions of proportionate intrinsic value 
*f shall be the only legal tender of payment, 
*' except as hereinafter directed, within our 
^* Colony of Mauritius and its Dependencies," 

Section 8 specifies the exceptions just re- 
ferred to, and declares, 1st that ^* British 
^'^ copper" and bronze ^oA^^n^ at present in 
^ circulation shall be a legal tender of pay- 
*' ment for any sum not exceeding half a 
^' Supee " at rates detailed in cents of a 
rupee — and 2nd that silver, copper, and 
bronze tokens, to be specified by the Governor 
by Proclamation, shall be a legal tender for 
«uch sum not exceeding 6 Rupees as may be 
named in the Proclamation. 

In connection with the cases now before 
us, as the points which it is important to 
notice, in connection with these sections, are 
1st. that since the 1st January 1877 the 
Hupee and its silver subdivisions of propor- 
tional intrinsic value have been the only 
legal tender of payment for sums exceeding 
5 Rupees, and 2nd that no value is given to 
«the Rupee, either as regards sterling or as 
regards any other Currency system. 

Sections 9 and 10 contain provisions de- 
signed to safeguard existing interests. 

The former (Section 9)declares that '^ when- 
** ever the Denomination of British Currency . 
^ shall have been specified in any Regulation, 
** Ordinance, Proclamation, Minute, Notifi- 
** cation or Contract in force at Ist January 
*• 1877." '* Whether as payments to be 
** made to or by the Government of Mau- 
'' ritius, or by any other persons, such sums 
*' shall continue as heretofore to be received 
^^ and paid at the rate in force " on that day. 
It is somewhat difficult to understand the 
principle of Selection which has governed the 
^formation of the list of documents specified 
in this Section, but probably the enumera- 
tion is borrowed from Ordinance No. 30 of 
1875, where the same documents are men- 
tioned in the same order. A similar difficulty 
«eems. to exist in determining the precise 
meaning of the words *^ payments to be made 
^^ to or by the Government of Mauritius^ or 


'* by any other person ** the payments '* by 
tffiy other person *' referred to are, presum- 
ably, not payments to Government as such 
payments are incliided in the previous words^ 
they must therefore refer to payments to 
some other person, and in that case we 
would have expected the final clause to 
run *• or to " or by any other person.^* Rut, 
however that may be, it appears plain that 
the section relates, if not exclusively, at least 
mainly to payments of sums expressed in 
Sterling falling to be made under any law, 
enactment or public document in force on 
1st January 1877. These payments it is 
declared " shall continue as heretofore to 
" be received and paid at the rate in forcé " 
at that date. It is to be noted that this 
section does not expressly provide for these 
payments being made in Rupees, but merely 
*^ at the rate in force." What was meant 
by these words is not free from doubt ; 
but, after most careful consideration, we in- 
cline to hold that this clause must be cons* 
trued as if it had read ** shall continue as 
♦' herefore to be received and paid " in Ru- 
pees ** at the rate in force at the aforesaid 
date.** It is to be remarked indeed, that 
these words appear to have occasioned diffi- 
culty in the minds of those who drew up the 
Proclamation of 26th November 1876, by 
which the Order iu Council and relative 
Proclamation was put iu force, and to have 
led to the insertion therein of the following 
clause. " I ^' (i.e. the Governor) " do hereby 
*' further order and proclaim that, as près* 
" cribed by paragraph 9 of the said Order in- 
''Council (5ïc), all taxes, duties, fees, fines, 
and penalties specified in terms of British 
Currency in any Ordinance, Proclamation, 
*' notification, or Contract at present In force 
** until further orders (shall) continue to be 
** levied and collected as heretofore, and at 
*' the rates fixed in such Ordinance &c. or 
" Contract.** The construction thus placed 
upon the clause however, is not authoritative, 
and neither harmonizes with, nor renders 
intelligible, the terms used in this clause of 
the Proclamation. 

The 10th Section of the Proclamation de- 
clares that ^* all other contracts and engage- 
*^ ments expressed in terms of British money 
*^ in force on 1st January 1877 and payable 
'' in our said currency shall be defrayable in 
'^ Rupees at the above rate, unless such con- 
'' tract or engagement shall contain any 
'^ special provision or agreement to the con- 
** trary.*' The meaning of this clause is 
abundantly clear. It ordains that sums pa- 
yable in sterling under contracts or engage- 
ments, (other than those referred to in the 
preceding section) in force on Ist January 
1877, shall^ in the absence of a special pro- 
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vision to the Contrary, be defrayable in 
Rupees *^ at the above rate,'^ that is (section 
9), '* the rate in force at the aforesaid date/'»— 
in other words in Rupees, estimated at the 
value in Sterling legally attributable to them 
at the date when the Proclamation was^ 
brought into joperation. 

The only remaining provision in this Pro- 
clamation (section 11) declares that sums ex- 
pressed in dollars in any Contract, agreement, 
or undertaking, entered into prior to lot 
January 1877, shall be legally discharged by 
the payment of two rupees for each dollar due. 

From this examination of the Royal Pro- 
clamation, it will be seen (hat it differs in 
certain material points from the Colonial 
enactment^which it superseded. It was con- 
tended at the bar that it was in the main a 
re-enactment of the Ordinance, — a re-enact- 
ment made in order that the Curency of the 
Colony might continue as heretofore to be 
regulated, not by any local measure, but by a 
Royal Order, Such a view however we cannot 
for one moment admit. The provision of the 
two enactments were both designed to meet 
the same emergencies, but the modes in which 
they effect their purpose, are most widely 
different. The most material différencies in 
the remedy provided by these measures res- 
pectively, so far as the subject in hand is con- 
cerned, are 1st that, whereas the Colonial 
Ordinance contemplated a system in which 
British silver coin should continue tp be a 
legal tender along with the Rupee,— the Royal 
Proclamation renders the Rupee the sole legal 
tender, and2nd, whereas the Ordinance appears 
to ascribe to the Rupee a value in Sterling, 
the Proclamation, while allowing that corre- 
lative value to exist quoad existing obliga- 
tions, ascribes to it no value whatever as 
regards subsequent transactions. These dif- 
ferences establish a most radical distinction 
between the' two systems and vitally affect 
the answers to be given to the two questions 
wbichj as we have said, underlie all these 
cases. 

These questions are lo. What is the legal 
effect of this Proclamation on the construction 
of obligations expressed in sterling in force at 
the date when it came into operation, that is 
on 1st January 1877, and ^o. What is its 
effect upon such obligations contracted sub- 
sequently. The answer to the first question 
is to be found in the provisions of the 9th 
and 10th Sections, and must be» that sums 
expressed in sterling under any contract or 
engagement public or private in force at that 
•date, are in the absence of any special stipu* 
lation, defrayable in rupees at the value in 
sterling legally attributable to them at that 


date.. The answer to the second question^ ^ 
again, is to be sought in Sections 7 and 8 of * 
the Proclamation, and must be, that sums 
expressed in sterling in obligations contracted 
after 1st January 1877 must be defrayed hi 
rupees as '^ the only legal tender of payment»*^ 
but in rupees at a rate which is not fixed hj 
the Proclamation, and the mode of determin- 
ing which, in various circumstances, will foTfU 
the subject of our consideration in proceeding 
to deal with each of the class of cases now 
before us. 


WIDOW D10RÉ,— Plaintiff 


versus 


GAUTREAU & Co.,— Defendants 


In this case Widow Dioré w8w, by a judg- 
ment of the Judicial Committee of the Privy- 
Council of llih July 1877, pronounced in 
an appeal ^t her instance from a judgment 
of this Court, ordered to pay the Respondents 
Messrs. Gautreau & Co., " the sum of Five 
Hundred and Sixty Pounds, twelve Shillings 
and eight pence Sterling for the Costs " of the 
appeal. The judgment of the Privy Council 
was read, and execution ordered by this Court 
on 28th August 1877. In satisfaction of the 
amount so due by her. Widow Diore tendered 
a sum of Rs 5,606. S2 c, (a sum calculated on 
the footing of R. 1, being the legal equivalent 
of 2Shil1ings Sterling), and, this tender having 
been refused by Messrs. Gautreau & Co., she 
deposited the amount in the Registry of the 
Court, and took out a Summons, calling upoa 
the Defendants to show cause why the tender 
should not be ** declared sufficient, good and 
** valid to all intents and purposes, and the 
** plaintiff duly discharged of her debt.'* 

The special question raised by this case 
therefore, is, whether in satisfaction of a debt 
due under a judgment of the Privy Council» 
expressed in Sterling, the Rupee is to be es- 
timated as being the equivalent of two Shillings 
Sterling, aud whether the tender of a suor 
calculated on this footing is a tender ** de Ift 
** totalité de la somme exigible " (C. C. Art» 
1251 § 8). The obligation which we are now 
called upon to construe arose subsequently te 
1st Januany 1877» and after the Ordinance 
No. 30 of 1875 had lapsed — that is, at a time. 
when the Rupee bore legally no relative value 
as the equivalent of any sum in Sterling 
money, and is created by the judgment of aa. 
English Tribunal. That judgment was un- 
doubtedly final, and our duty is confined le 
determining what u^xax, in the Currency of 
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the Colony, is the equivalent of the amount 
in sterling mentioned therein. 

We have no hesitation in holding that the 
«um tendered is in no sense the equivalent 
of the amount awarded hy the Privy Counfcil. 
There is absolutely no ground for maintaining 
that either in law or in fact the pound ster- 
ling is equivalent to Ten Rupees. 

In fixing what sura in rupees is, in any 
particular ease, exigible in satisfaction of a 
deht expressed in sterling, the first and most 
important consideration is the place of pay- 
ment. This obligation is one, as we have 
seen, which arose in England, the cause of 
the obligation is the costs incurred in resist- 
ing an appeal there, and the judgment con- 
tains no specification of any place where 
the obligation is exigible. In these cir- 
cumstances, we have no doubt that, on the 
principles applicable to the construction of 
such contracts, England must be deemed to be 
the seat of the obligation, and payment must* 
be held to be exigible, if claimed there, in 
Sterling, or, if demanded elsewhere, in Cur- 
rency of that place to such an amount as is 
necessary to place the creditors in the same 
position as if the debt had been paid in 
England. Cash v. Kennion II Vesey p. 314, 
Burge, Commentaires on Colonial and Fo- 
reign Law TII p. 771—3. Dufau v. Deymîé^ 
see Dalloz Repertoire voce " Obligation *' No. 
1755. 

It is true that this order was made in an 
appeal against the judgment pronounced in a 
suit between parties in this Colony, and, had 
our Law assigned to the Rupee a relative 
value to sterling, a question might possibly 
have been raised as to what would have been 
due satisfaction of this award of costs. But, 
as no such value is given to the rupee, we 
are clear that the terms of the order can only 
be construed in the sense above indicated. 

We shall accordingly dismiss this summons, 
on the ground of the insufiiciency of the tender 
made by the Plaintiff, and find the Defen- 
dants entitled to costs. 


SUPREME COURT 


Claim of a Bill of Exchange expressed 
in «teuling — acceptancr of the bill in 
Mauritius— Skat of obligation— what 
i.aw to be applied — royal proclama- 
rtioN OF 12 August 1876. Value of 

BUFEES. 


Held that the, Defendants hamng accepted in 
Mauritius the Bill of Ezdiange due hy them 
to the Plaintiffs, and no specific place of 
payment having teen mentioned in such Bill 
of Exchange, there was no doubt that the 
Contract must be regarded as me e^red 
into and to be performed in Mauritius, and 
that the law of the Colony must regulate 
the payment ; 

That by the law of Mauritius no fixed value 
having been assigned to the Rupee, it could 
not be considered as the legal equivalent of 
two Shillings sterling with regard to obliga^ 
tions expressed in sterling and in force after 
the 1st January 1877 / 

That neither according to the current rate of 
exchange, nor according to the par of Ex- 
cliange between Rupees and Sterling Money, 
had the Rupee that value ; 

Tlie Court therefore considered that the De- 
fendants had not made an adequate tender 
in Rupees for the sum due by them in ster- 
ling, and found for the Plaintiffs tvith 
Costs. 


THE CHARTERED MERCANTILE 

BANK,— Plaintiff 

versus 
SCOTT & Co.— Defendants 


Before 

His Honor N. G. Bestel,— Actg. Chief Judge 

and 

His Honor A. G. Elus, — Acting First 

Puisne Judge 


P. L. Chastelher,— Of Counsel for Plaintiff 
E. Du VIVIER,— Attorney for the same. 

G. Guibert,— Of Counsel for Defendants 
J. GuiBBRT, — Attorney for the same. 


Record No. 20,183 


18th July 1879 


In this case the plaintiffs claim from de- 
fendants payment of £ 160 sterling dpe under 
a Bill of Exchange,— in favor of the City 
Bank or Order and endorsed to the plaintiff^,— 
drawn on the Defendants by Mews. Jate 
Brothers of Sydney, and duly accepted by 
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tie defendants — together with interest from 
the date of payment. In satisfaction of the 
debt so constituted the defendants tendered 
Its 1500, and, their tender having beenrefused, 
deposited the amount in the Registry of this 
Court» and obtained leave to defend to the 
action. 

The question raised by the suit is therefore 
at what rate Rupees are to be^ estimated in 
satisfaction of a debt due under a Bill of 
Exchange expressed in sterling. 

The first point which presents itself for 
.consideration is : what law is to be applied in 
construing the obligation ? The contract now 
sought to be enforced is one, which by their 
acceptance, the defendants entered into, bind- 
ing themselves to pay the plaintiffs, as en- 
dorsers of the BiU» the amount therein spe- 
cified. The acceptance having taken place 
in Mauritius and no specific place of payment 
being mentioned, there can be no doubt that 
the contract must be regarded «is one entered 
into and 'to be performed in Mauritius, and 
that, in accordance both with the Euglisl) and 
with the French authorities, the law of this 
Colony must regulate the payment. Story on 
Bills of Exchange (5L'nd Edition) g 164. Phil- 
limore, International law, Vol. IV § 70J. 
Allen vs. Kemble, 6 Moore's P. C. Reports p. 
321. Pardessus Vol. V § 1495. Foelix (Droit 
International, Démangeât) Vol. I § 96. 

Accepting then the law of Mauritius as 
regulating what is due payment of this Bill 
of Exchange, we must enquire, whether, by 
our law, there is any fixed rate at which 
Rupees may be tendered as the equivalent of 
sterling money ? We have seen that, as re- 
gards contracts in force at the date when the 
Order in Council of 12th August 1876 came 
into effect, Sections 9 and 10 expressly enact 
that, (in the absence of express stipulation) 
sums due are defrayable in Rupees at the rate 
then current, that is on the footing of 11. I 
being equal to two shillings sterling. But 
this obligation is one which arose long after 
the date when the Order in Council was put 
iu force. As we have said^ it has its origin 
in the acceptance of the defendants, which is 
dated 18ih November 1878. The sections 
just referred to, do not therefore regulate the 
payment of this Bill, and if Rupees at the 
rate of R* 1 to two shillings sterling are a valid 
tender in satisfiction of the debt due under 
it, that can only be in virtue of sotno other 
provision.^ We have already pointed out that 
the Order in Council while providing that 
(Section 7) the Rupee shall be the only legal 
tender of payment, does not assign to it any 
relative value, as the equivalent of sterling, 
with regard to future contracts. There is 


therefore no positive enactment upon which 
the defendants can found as rendering the 
tender made by them^^ in this case, an ade- 
quate and sufficient one. 

It was, however, contended that the exprès» 
provisions of Sections 9 and 10, as to the 
rate at which Rujiecs are to be estimated ia 
the discharge of contracts existing when the 
Order in Council was put in force, furnished 
an argument by analogy in favor of the same 
value being assigned to them in construing 
future contracts. This contention we cannot 
for a moment entertain. There can be no 
doubt that the main object of the Order was 
to put an end to the difficulties and dangers 
which had arisen from the existing Currency 
of the Colony, and that this was done by the 
introduction of the Rupee, as the sole legal 
tender, and standard of value. 

In doing so, however, it became necessary 
to make special provisions with regard to 
transactions wliich had taken place or might 
be entered into, on the faith of Ordinance 
No. 30 of 1875, prior to the publication of 
the Older in (^)UTlcil. This was done by 
Sections 9 and M H <»f the Order which ex- 
pressly enacts that such transactions are to be 
carried out on thci looting, on which they 
were entered into Rut wilhre;?apd to future 
contracts, no such provision is made as it 
was an essential eleiiient of the new system 
of currency that no fixed relative value in 
sterling should be assigned to the Rupee» 
Far therefore frnm affording an argument by 
analogy, tbese scrtitms furnish the strongest 
argument «giiinst the contention of the de» 
fendants emhoïlyînjr, as they do, the excep- 
tional rule whicli was to regulate the dis- 
charge of commets which, having been 
entered into under the existing law, could 
not equitably fall under the amended system 
of Currency introduced by the Order ia 
Council. 

It WHS further C'^ntended that, by the usage 
of the l.olony, the* Rupee had acquired a 
fixed value as the equivalent of two shillings 
sterling. In support of this contention, 
reference was mtde to the preamble of 
Ordinance No. 8u of 1875, and to public 
discussions which took place prior to the in* 
troduction of the Order. With reference to 
this argument, it is sufficient to say, that, the 
Ordet in Council was framed and promulgated 
for the express purposes of obviating the 
evils resulting from the fictitious value which» 
by usage, the Rupee had acquired, and that» 
were we to regird the usage existing at the 
time when the Order in Council was promul- 
gated as giving to the Rupee a tender value 
of two shillings sterlings we should therebj: 
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import into the enactment a provision which 
il does not contain, render it utterly inopera- 
tiye, and frustrate the very end which it was 
intended to accomplish. 

We «are therefore clearly of opinion that, 
l>y our law, no jixtd value is assigned to the 
tupee as an equivalent to sterling money, and 
we must now proceed to enquire, what prin- 
ciples are to regulate the payment in rupees, 
cf a debt expressed in sterling. The Plaintifls 
contended that payment must be made^accord- 
ing to the Current Rate of Exchange, while 
the Defendants, on the other hand, maintained 
that the par of exchange was the basis to be 
adopted in estimating the value of the rupee. 
It does not admit of dispute that, if the debt 
sued on here is payable in rupees at the Cur- 
rent Rate of Exchange, the tender made by 
the Defendants is inadequate. If therefore 
the tender made by the Defendants is a suf- 
ficient answer to Uie demand, it must be on 
the ground that they are entitled to pay in 
rupees at the pai of exchange : Assuming for 
the purposes of argument that this is so, is 
the amount tendered, Rs 1500, the legal equi- 
Talent of the amount due, & 150 sterling, 
estimating rupees at the pat of exchange ? 

In answering this question it is essential to 
determine what is to be deemed the par of 
exchange in this Colony. In some countries 
there is a fixed or nominal pat of exchange. 
Thus, in the United States, the pound sterling 
is valued at $4.44c.,and in Jamaica, at £\A 
Jamaica Currency. With us however, as the 
nipee bears no fixed relative value to the 
pound sterling, the Defendants contended that 
we must have recourse to the real i>ar, that 
is to say, the relative intrinsic value of a 
rupee to a pound sterling, and they further 
maintained that, in estimating the par of 
exchange we must adopt as a basis the rela- 
tive intrinsic value of a rupee to a shilling, 
and alleged that, if this view be adopted, the 
«um tendered by them is more than the 
equivalent of the debt due under the Bill of 
Exchange. 

We have carefully examined this conten- 
tion, but, assuming for the sake of argument, 
that in satisfaction of the debt due by them, 
the Defendants are entitled to tender rupees 
at par of exchange, we cannot accept the 
mode sugffested by the Defendants, as that 
by which the j9<ir of exchange between rupees 
and sterling must be determined. Under the 
4rterUng system of cunency, the standard of 
value is gold, the pound sterling being equid 
to twenty one-twentieths of a ffuinea, and the 
▼alue of the shilling depen£, not on the 
^amount of silver which it contains, but upon 
its being a legal tender (to a limited extent) 


for the one (Yso) twentieth part of a pound. 
In determining the par of exchange between 
two currencies the standard of value of one 
of which is gold, and of the other silver, one 
most important element is to be * found in 
the variations in the relative values of these 
metals. Were we, however, as suggested by 
the Defendants, to take as our basis in fixing 
the par of exchange, the relative * intrinsic 
value of the rupee and the shilling, we should 
throw out of account this most vital element, 
and the result reached would be, not the par 
of exchange between rupees and sterling, but 
between rupees and an imaginary currency-*-* 
the standard of value of which was the shil- 
ling. We must therefore reject the Defen- 
dants' contention on this point. 

If however, the par of exchange is to be 
estimated by the relative intrinsic value bet- 
ween the rupee and the gold pound sterling, 
it was not (and could not, we tfiink, have 
been successfully) disputed by the Defendants 
that the tender of Rs 1500 made by them is 
inadequate and cannot be sustained in satis- 
faction of the Plaintiff's demand. * 

On the whole matter, therefore, holding as 
we do, that, by our law the rupee is not the 
legal equivalent of two shillings sterling, with 
regard to obligations expressed in sterlmg 
and originating aflker 1st January 1877, and 
that, neither according to the Current Rate 
of Exchange, nor according to the par of 
Exchange between Rupees and Sterling, has 
the rupee that value, we must reject as in- 
adequate the tender made by the Defendants 
and find the Plaintifib entitled to judgment 
as craved with costs. 


SUPREME COURT 


Policy of Assubancb entered into with a. 
Company in London. Payment of Pre- 
miums EXPRESSED IN StBRI^INO. MoDE OF 

Computation to be adopted in pixiNa 
the value of the Rupee* Place of 
payment. Construction of Contract. 
Presumed intention of parties. 

RM that the Contract embodied in the policy 
of Aiiuranee and entered into between the 
plaintif and the défendante, hafing been 
made in England^ the nature and interpret 
tationof the contract ofidthe ohligatione 
arising out of it, must be gooemed by the 
law of the place where it was made ; 

2%a< m the absence of any express provieion 
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in the poUeg of atmrance^ a»Ml looking at 
the ifery naiuTo of the eontraetp the place Cjf 
pertormàncê was presumed to be the same as 
that in which the contract was made, and that 
sums becominff due by either party under 
the policy would be payable in England in 
Stirling and elsewhere in the currency of 
the place of payment at the current rate of 
exchange between that place and England ; 

That the plaintiff had failed to prove that the 
stipulation of the policy requiring payments 
under it to be made in stirling, had been 
modified by the mutual consent of parties, 
in such a manner that either was discharged 
of his obligation by tendering payment in 
coloni€d currency at the rate of one Rupee 
for two shillings sterling, that therefore this 
contract must be construed in conformity 
with the stipulations in the policy ; 

The Court in consequence found that the 
tender made and the sums deposited were 
insufficient, and dismissed the plaintiff's 
summons with costs. 


HEWETSON,— Plaintifif 


versus 


NORTHERN ASSURANCE COMPANY, 

Defendants 


Before 

His Honor N. Gt. BB8TEL,*-Actîng Chief 

Judge 

and 

His Honor A. G, Ellis,— Acting First 

Puisne' Judge 


W. Hbwbtson,— For himself 

P. L. Chastellibr, — Of Cou«sel for Defen- 
dants 
. E. DuviviER,— Attorney for the same 

Record No. 19,897. 

18a July 1879. 

The class of ca^es to which we shall next 
turn our intention involves the determination 
of the mode of Computation to be adopted in 
fixing the value of Rupees tendered in pay* 


ment of premiums, expressed in Sterling, doe 
upon a Policy of Assurance granted by the 
Noithelm Assurance Company in favour of 
Mr William Hewetson. 

The Plaintiff contends that, in satisiying 
premiums due under the Policy, he is entitled 
to pay in Rupees estimating each Rupee as 
equivalent to two shillings Sterling, and 
tendered payment on the footing of a half 
yearly instalment of premium. Tliis tendor 
the Defendants refused on the ground that 
they are entitled to payment at the rate of 
Exchange Current when the premium became 
due. The Plaintiff has accordingly deposited 
in the Registry of this Court the sum ten«> 
dered, and has summoned the Defendants to 
appear and show cause why the sum depo^* 
sited should not be held to be the amount 
justly due by him ^* under the arrangements 
*^ made between parties. '' The same course 
has been followed with regard to two other 
half yearly instalments of premium which 
have since become due, and, with regard to 
these payments, summonses containing similar 
conclusions have been served on the Defen* 
dants. As our decision in one instanoe will 
govern all three suits, it will be sufficient for 
us to deal with the question as raised on the 
first summons. 

The Defendants are a Comj/'any incorpo- 
rated by Act of Parliament, carrying on 
business as a Fire and Life Assurance Com* 
pany, and having an office in London. In 
1869 Mr Henry Mercer was the Agent in 
Mauritius of this Company. The Power of 
Attorney held by Mr Mercer, as such Agent, 
has not been produced, but its terms may be 
inferred with sufficient clearness from docu- 
ments which have been submitted to the 
Court. In December of that year the Plaintiff 
applied to Mr Mercer with the view of 
effecting a Policy of Assurance on, his own 
life, and furnished the documents and oerti* 
ficate required in such cases. In a letter 
dated 14th January 1870, (called for and 
produced by the Plaintiff) Mr Mercer com» 
municated the proposal to the Manager of 
the Company in London, and informed him 
that the first half yearly premium having 
been paid, the Plaintiff had received the 
usual interim receipt, but that as MrHewet- 
son was about to visit Europe for an uncer- 
tain period, '^ he requires that one per cent 
*^ climate risk should be deducted from bis 
** future payments for such time as he is 
'^ not resident in the tropics ; adding '^ should 
'^ this not fall within the scope of your legu* 
** lations he (Mr Hewetson) requests that yoa 
** will consider his proposal as cancelled.'* 
The Interim Receipt referred to is as follows : 
A. proposal by William Hewetson Esqre» 


tt 


^ 


187^1 


DECISIONS OF THE COURTS OP MAURITtlIS 


97 


*' lor «n Aseurmce of £ IQOOO on the life of 
*^ himself having heen made to the Northern 
'' Assurance Company thro^ its agent in 
" Mauritius^ I, as such agent, in virtue of the 
'* powers conferred on me hy the Directors of 
^* the said Company in London, hereby un- 
** dertake . and engage that, in the event of 
'^ the said proposal being accepted by the 
*^ said Directors, the risk of the Company 
** shall be held to have commenced from the 
'' date hereof, and that, should the proposal 
*' be declined by the Directors or only accept- 
*' ed with an addition to the ordinary pre* 
^* mium, the amount of which £ 238. 6. 8 has 
^' this day been deposited with me, the whole 
^* amount so deposited shall be repaid to the 
** said William Hewetson.*' This receipt is 
drawn up on a printed form, the name, sums, 
date being filled in in writing and is signed 
by Mr Mercer. It was admitted by the De- 
fendants that the amount mentioned as depo- 
sited by the Plaintiff was paid by a* cheque 
drawn in Dollars on the footing of $ 1 equi- 
valent to 4 s. sterling. 

The proposal was in due course accepted 
by the Directors in London, and a Policy, in 
the ordinary form, drawn up and executed in 
London on 16th February 1870. The Policy 
bears to be in favor of ** William*Hewetson, 
** Port Louis, in the Island of Mauritius, 
'* Solicitor '' ; the sum assured is stated to be 
*' ten thousand Pounds Sterling ", and the 
amount of the half yearly premium ^' one 
hundred and eighty eight Pounds Sterling'' ; 
and on the narrative that Mr Hewetson *' has 

Îaid the premium of the Assurance until 17th 
une 1870 ", the sum assured is declared to 
be payable should he die at any time before 
that date. 

The first question arising for our conside- 
ration is, whether the Contract thus entered 
into is to be regarded as having been made 
in Mauritius or in England. We have no 
hesitation in holding that in this case the 
locus contractus was England. The Autho- 
rities are clear upon this point : Story Con* 
Jlici of Laws § 886. Fœlix " Droit Interna- 
tioHalby Démangeât Vol /§ 105. The pro- 

Îosal of Assurance was indeed made by the 
laintifi to the Companv's Agent in Mauri- 
tius, but it is abundantly clear that (what^ 
ever his powers may have been) the proposal 
was not accepted by him, on behalf of the 
Company, but was merely received for the 
purpose of being forwarded for acceptance by 
the Board of Directors in London. This 
results from the terms of the Interim Receipt 
granted by Mr Mercer and accepted by the 
Plaintiff, and is made still more clear by the 
letted which Mr Mercer wrote when forward- 
ing the application^ whi^ expressly states 


that the proposal was qualified by a special 
condition. With regard to the Company's 
consenting to accept reduced payment during 
the Plaintiff's absence from the tropics, the 
Plaintiff contended that the Policy must be 
regarded as being merely the formal exprès^ 
sion of a Contract entered into in Mauritius 
between him and the Company represented 
by their Agent here and embodied in the 
Interim Receipt. We cannot however accept 
this view. The receipt was merely an engage- 
ment that, if the proposal were accepted by 
the Company the Policy should run from its 
date', and that, if it were declined, the money 
deposited should be returned, but did not give 
rise to any Contract of Assurance between the 
Plaintiff and the Defendants. Prior to the 
acceptance of the proposal and execution of 
the Policy, no claim for payment of the sum 
assured could be grounded on the Receipt ; 
after acceptance, such a claim would have 
arisen under ' the Policy and not under the 
Receipt. The Contract embodied in the Po- 
licy of Assurance having been made in 
Eufçland, the general rule is that, the nature 
and interpretation of the Contract and the 
obligations arising out of it, will be governed 
by the Law of the place where it was made» 
that is, by English Law. This principle is 
recognized both by French and English autho- 
rities — FœliXf Droit International {Demon- 
geat) Vol I § 96. Story Conflict of Laws 
§ 842, 278.P. ^ 0. Steam Navigation Company 
versus Shand Piston 1865 p. 161. This being 
payments falling due under the Policy, 


so 


and therein stipulated in Sterling, most be 
presumed to be payable in Sterling if made 
in England, or, if made elsewhere, m current 
coin at the rate of Exchange of the day 
between the place of payment and England* 
Phillimore^s International Law Vol 4 § 782. 
Story y Conflict of Z(itc5 § § 309, 810. Scott 
versus Bevan 2 Bam : 8f Adolphus p. 78 
Cash versus Kennion 11 Vesey p, 814. 

It was contended by the Plaintiff that no 
place of payment having been mentioned in 
the Policy and the Assurance having been 
effected on the life of a person resident in 
Mauritius, the parties must be held to have 
contemplated Mauritius as the place where 
the Contract was to be performed, and that 
in accordance with the authorities the pay- 
ments on either side must be regulated by 
the Laws of the Colony^ No doubt if the 
locus solutionis of this Contract be Mauritius, 
the obligations to which it gives rise must be 
governed by the Law of Mauritius. F^bUx 
BroU International {Démangeât) Vol 7 § 98 
PhiUimore, International Law Vol 4 § 678, 
693. Bohinson versus Bland 2 Burrows p. 
1977-78. But we cannot adopt the view that 
the place of performance of this Contract is 
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Mauritius. In the absence of any express 
provision, the place of performance is pre* 
sinnecl to be the same as that in which the 
Contract is made. Story, ConfUct of Laws 
I S4S^ S 17. Bonn versus Lippmann, 5 
ClarJs and lïnelly, Bùt^ not only does the 
Contract not specify Mauritius as the place of 
performance, its peculiar nature is adverse to 
the supposition that on entering into it, the 
parties contemplated Mauritius as the locus 
solutionis. As we have seen, the Plaintiff in 
applying for a Policy on his life, expressed 
his intention shortly to leave the Colony for 
an indefinite period. Further (in view of- the 
four conditions endorsed on the Policy^ the 
residence of the Plaintiff in Mauritius would 
have voided the Contract, and it was only in 
virtue of a special clause and consideration of 
an eûptra premium, that he obtained permission 
to reside here. From this it follows that 
neither the Plaintiff nor the Defendants in 
entering into the Contract regarded Mauri- 
tius, or any other place, as the fixed and 
unalterable residence of the Plaintiff, and it 
cannot therefore be supposed that they in» 
tended that the obligations arising out of the 
Policy should be left to be determined by the 
Law of Mauritius or any other place in which 
the Plaintiff might be residing for the - mo- 
ment. We must accordingly hold that the 
very nature of the Contract gives additional 
force to the presumption that no place of 
performance being mentioned, the Contract 
IS, to be governed by the Law of the place in 
which it was made, in virtue of whicn as we 
have seen sums becoming due by either party 
under the Policy would be payable in England 
in Sterling and elsewhere in the Currency of 
the place of payment at the current rate of 
Exchange between that place and England. 

But, assuming that under the Contract as 
entered into, sums due under the Policy were 
exigible in Sterling or its equivalent, the 
Plaintiff contended that the mode in which 
payments have been made and accepted, has 
modified the Contract in this respect, and 
fihows a mutual agreement between the par- 
ties to accept payments in Mauritius Cur- 
rency at a fixed rate. In support of this 
pretention, the Plaintiff alleged that from the 
outlet and until June 1877, the half yearly 
premiums had been paid by him and accepted 
by the Company until 1875, in Dollars at 
four shillings, and subsequently in Rupees at 
two shillings, and that the surrender value of 
a Bonus accruing to him under the Policy in 
1876 was paid by the Defendants on the 
same footing. 

As the basis of all recognized general rules 
with regard to the construction of Contracts 
18 to be found in the presumed intention of 


parties, it cannot be doubted that if it can be 
shown that the parties have uniformly and 
mutually adopted a construction difiierent 
from that which would otherwise have beea 
assigned to the terms used, the fact is of vital 
importance and may render inapplicable the 
general principles of construction. Thus, if it 
can be established here that the Plaintiff and 
Defendants mutually agreed that all sums 
payable under this Policy should be paid, not 
as stipulated, in Sterling, but in Colonial 
money at a fixed rate, that would most 
materially affect the decision of the question. 
at issue. But it is clear that the burden ctf 
proving any departure from the express terms 
of the agreement, must rest upon the person 
founding on it, and that he will be bound 
to show that the alleged modification was 
mutually consented to by the parties* 

We shall now proceed to examine whether 
the facts founded on by the Plaintiff necessa- 
rily imply the existence of a mntual agree* 
ment to modify the natural construction of 
the Policy in the sense indicated. It is not 
disputed by the Defendants that, from the 
outset until June 1877, the half-yearly pre- 
miums payable by the Plaintiff under this 
Policy of Assurance were paid by him and 
accepted by them at first in Dollars at the 
fixed rate of i8 I for four shillings, and sub- 
sequently in Rupees at the rate of B. 1 for 
two shillings. Throughout the period ift 
question, from 1869 to 1877, exchange be- 
tween this Colony and England was alwajfS 
against the Colony, and a statement put m 
by the Clerk of the Defendants* Agent here» 
snows that a loss varying from 1 o/o to 13.02 
o/o was invariably sustained by the Company 
in respect of the remittances made to them» 
From 1871 to the middle of 1872, the rate 
of premium gradually fell from 6 o/o to 1 o/o 
but, from the latter date, there has been a 
continual rise in the rate of exchange^ until 
in June 1877 it reached 13.02 o/o. It appears 
that, early in 1876 (when exchange oa 
England was at a premium of 9 o/o^ the 
attention of the Company was drawn to the 
serious loss arising from the high rate of 
premium charged on remittances, and that 
they instructed their Agent, Mr» Wiehé, ta 
endeavour to effect a coange in the mode of 
payment of premiums. In reply to these 
representations (Letter dated ^5th May 1876^ 
addressed by Mr. Wiehé to the London Ma* 
nager, and put in evidence bv the Plaintiff) 
Mr. Wiehé writes that ^' the writer who 
*' effected the Assurance was under the im«* 
^' pression shared by both the assured that 
*' the premium, and in case of death the 
** amount of the Policies were both to be paid 
'^ here, without reference to the rate of Ex** 
^' change on London/* but that» in accordance 
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with tlie instructions given Um^be had written 
the Plaintiff enquiring if he had any objec- 
tion to take in rature the risk of Exchange 
being in his favor or against him* The reply 
made by the Plaintiff to this communication 
is not before us^ but there is no doubt that he 
declined to accede to this proposal. In the- 
course of 1876, a bonus was declared by the 
Company, and, in reply to an appHcation for 

Îayment of its surrender value made to the 
lompany by the Plaintiff's London Corres- 
Îondents, their Manager wrote (Letter of 14th 
December 1876) offering payment of the 
amount £439.19.5, less the then Current 
discount rate of Exchange on Mauritius " as 
'* Mr* Hewetson can only claim to be paid in 
** dollars at the fixed rate of four shillings." 
The Plaintiff's Correspondents, after some 
hesitation, accepted payment on this footing, 
granting in return a receipt qualified by the 
words *^ the question of Exchange being 
reserved." This arrangement did not suit the 
Plaintiff, and, in reply to representations 
made by him, the Defendants' London Ma- 
nager wrote to him, on 8th March 1877, 
pointing out that the mode of payment of 
premium adopted by the Plaintiff was not in 
accordance with the terms of the Policy, and 
the wishes of the Directors, that, on the re • 
presentation of their Mauritius Agjent that.it 
had been understood when the Policy was 
entered into that all payments under it should 
be made in Dollars at four shillings, and out 
of consideration for the Plaintiff's wishes, 
they had refrained from exercising their strict 
rights, and accepted payments of premium 
and made payment of the surrender value of 
the recent Bonus upon that footing ; but that, 
to avoid all future misunderstandings, they 
required that, if the Plaintiff desired to con* 
tinue to pay premiums in Dollars at four 
shillings, he should sign an agreement by 
which all paymjsnts on either aide should be 
made at that rate. Further Correspondence 
was exchanged between the parties without 
any arrangement having been come to« The 
Plaintiff continued to pay in Dollars and 
Bubsequently in Bupees as the equivalent 
of four shillings and two shillings respectively, 
bu£ refused to sign, the agreement above 
referred to, unless, in the first instance, the 
amount of Exchange deducted from the sur- 
render value of the Bonus accruing on the 
Policy in 1875 were paid to him. At length, 
in December 1877, the Defendants' Agent in 
accordance with his instructions refused the 
Plaintiff's cheque for Bs. 288S.SS c. in pay- 
ment of a half yearly premium of £ 238.6.8 
duA on 17th December 1877, and the Plain* 
tiff forthwith deposited the amount in the 
Registry of the Court and instituted the pre*- 
" lent proceedings. 


\ 


Such being the main facts in this case, as 
appearing from the documents put in evi«^ 
dence, and the deposition of the witnesses 
examined by the Plaintiff, we have now to . 
detetmine whether they bear out the Plain- 
tiff's contention that the stipulation of the 
Policy requiring payments under it to he 
made in Sterling, has been modified by the 
mutual consent of parties, in such a manner 
that either party is discharged of his obliga* 
tion by tendering pavment in Colonial Cur- 
rency at the rate of R. I for two shillings 
Sterling. With the exception of a Bonu^ 
accruing in 1870, the surrender value of 
which, we gather from the documentary 
evidence, was not claimed by the Plaintiil 
(and which was not even referred to in the 
argument before us) the only payments made 
under this Policy were payments of premium 
by the Plaintiff. These payments were one 
and all made in Dollars at the rate of four 
shillings, and were accepted by the Defen-** 
dants in spite of the heavy loss which they 
thereby sustained, in consequence of the un* 
favorable rate of Exchange. The only infe- 
rence which could be deduced from this as to 
the mutual understanding of parties wai^ 
that they consented to construe the Policy as 
if it bore (what in May 1876 their Agent 
informed them had been the tacit under* 
standing of parties) that all payments on 
either side were to be made in Dollars at the 
fixed rate I of four shillings. As a matter of 
fact, it would seem that it was only about 
the beginning of 1876, when the rate of 
Exchange reached a high premium, that the 
Defendants' attention was called to this mat«> 
ter. But assuming that an inference is to be 
drawn from their previous acceptance of the 
reduced sums remitted to chem as premium» 
we are clear that that above stated is the only 
one which could legitimately be drawn. Their 
conduct eannot for a moment be regarded as 
indicating consent, on their part, to accept 
payment of sums due to them in Mauritius 
Currency, while continuing liable to make 
payments accruing under the Policy to the 
Plaintiff, or at his death to his représenta-- 
tives, in Stirling. Such, however was the 
construction which the Plaintiff sought to 
put upon their acquiescence, and his acts 
show that he only consented to a modifica*» 
tion of the terms of the Policy in this sense» 
In 1876, ^s we have seen, a BoniM fell due 
and its surrender value was paid by the De- 
fendants to the Plaintiff's London correspon-^ 
dents on the same footing as that on which 
payments had been made by the Plaintiff U^ 
the Defendants' Agent in Mauritius i e suck 
a sum was paid in London as would enable 
the Plaintiff to receive in Mauritius the 
amount in Dollars at the rate of $ 1 for fouc 
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shillings. If the Plaintiff had consented tci 
the only modification which the Defendants 
can legitimately he presnmed- hy^ their con- 
duct to have assented to — a modification in 
the mode of making payment under the 
Policy on both sides — he could not have ob- 
jected to this way of paying the Panus, but 
he did object, and claimed payment of the 
Âill amount without deduction on account of 
'Exchange^ showing clearly that, as to his 
rights, he adhered to the strict terms of the 
Policy and construed it as entitling him to 
exact payment in Sterling of all sums ac- 
cruing to him under it. He endeavoured to 
explain this away by stating that, though 

Îrepared to accept the surrender value in 
)ollars if paid in Mauritiuê, yet, having been 
obliged, çwing to the Defendants' Agent not 
having funds to meet the Bonus to refer the 
matter to his correspondents at home— he 
considered himself entitled to demand pay- 
ment in London in Sterling. But such a 
pretention will not bear the test of examina- 
tion. If all sums under the Policy were by 
mutual consent payable in Colonial Cur- 
rency, all that could be demanded where- 
ever the claim was made, was such a 
sum as would put him in a position to receive 
the amount due in Dollars, in Mauritius and, 
in claiming the surrender value in sterling, 
he can only be regarded as having asserted a 
right to be paid in accordance with the ex- 
press terms of the Policy that is, as adopting 
one rule of Construction with regard to pay- 
ments by him, and another as to payment to 
him. It is suggested that, having failed to 
receive on demand the surrender value in 
Dollars in Mauritius, and having to claim it 
at home, the difference between Dollars and 
Sterling was merely an adequate return for 
the inconvenience and expense to which he 
had thereby been put. We are far from 
satisfied that he was entitled to payment of 
the surrender value of the Bonus, until after 
due intimation to the London ofiice of his 
intention to surrender. From the documents 
produced, it would rather appear that, on the 
occasion of the former Bonus being declared, 
he /elected that the sum accruing on his 
Policy should be dealt with otherwise, and, 
this being so, until the Company had been 
warned that he intended to claim the sur- 
render vahie of this Sonus, it may be ques- 
tioned whether they were bound to make a 
remittance in order to put their Agents in 
funds to pay him the surrender value. But, 
however that may be, the only claim which 
the Plaintiff could have founded upon the 
fftilure of the Defendants' Agent to pay im- 
mediately, was one for interest. And the 
amount which he would thus have been en- 
titled to receive, was quite out of all propor- 


tion to the difference between the surrender 
value of the Bonus in Sterling and in Man* 
rilius Currency. 

It would appear that the attitude adopted 
by the Plaintiff had put the Defendants on 
their guards and had shewn them th/9 danger 
which they ran of claims being made by the 
Plaintiff,or his Representative8,for paynient of 
sums due by the Company in Sterling in 
spite of the supposed understanding of par- 
ties at the date when the Policy was effected. 
They accordingly, in their letter of 8th 
March 1877, intimated that continued pay- 
ment of premiums in Dollars would only be 
accepted on a written agreement being signed 
by the Plaintiff, altering the stipulation of 
the Policy that sums due under it shall be 
payable in Sterling. This we can only re- 
gard as a most reasonable demand on their 
part. They had been laid to believe that, by 
a tacit understanding, the Policy was to be 
construed as if all payments had been ex- 
pressed in Dollars. On this footing, they have 
continued to accept payment of premiums in 
Dollars, but whenever a payment had be- 
come due to the Plaintiff, they had disco» 
vered that this ** understanding " was not 
shared, or at least acted on by him. It is not 
therefore •to be wondered at, nor was it un- 
reasonable that they should at once require, 
as the condition of receiving future payments 
from the Plaintiff in Dollars, that the footing 
on which these were accepted should be 
embodied in a formal agreement. 

Now, !f the modification on the Contract 
upon which the Plaintiff bases these pro- 
ceedings had been, as he now pretends, mu- 
tually agreed to between the parties— there 
would have been no reluctance on his part to 
execute the required agreement. It appears 
however from the documentàry evidence pro- 
duced, that from April 1877, when thç Draft 
agreement was transmitted to him by the 
Defendants, until December in the same year, 
the Plaintiff, although repeatedly applied to, 
declined to execute the agreement. This 
hesitation and delay we cannot but regard as 
the strongest evidence that the mutual con- 
sent upon which he now founds as having 
modified the terms of the Policy, did not 
exist on his part, and that while the Defen- 
dants were prepared to accede to it, he was 
anxious, if possible to obtain every advan- 
tage which could have accrued to him in 
virtue of such an arrangement, vizt : to con- 
tinue paying his premium in Rupees, with- 
out, by executing the agreement, barring 
himself or his representatives from asserting 
a claim to payment in Sterling of any sums 
accruing to him or to them. Subsequently to 
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the institi^tion of these proceedings indeed^ it 
-would appear that, in or about June 1878, he 
wrote to the Defendants' Agent here exprès* 
«ing his willingness to sign the Defendants' 
agreement, but only on two conditions : one 
of them which was merely the expression of 
what was clearly implied by the terms of the 
agreement was acceded to by the Defen- 
dants, and the other, payment to him of the 
difference between the Sterling value of the 
surrendered Bonus and its value, in Rupees 
at two shillings already received by him. As 
we have indicated, we think this sum could 
only legally be claimed by the Plaintiff on 
the footing that all sums due under the 
Policy are payable in Sterling, and his offer 
to sign the agreement under a condition 
which the Defendants are not prepared and 
were not bound to accept, does not in our 
opinion affect the conclusion to be drawn 
from his conduct— namely that while found- 
ing upon the mofle in which, payments under 
this Policy have been made to and accepted 
hj the Defendants, as rendering premiums 
payable in Rupees at two shillings, he repu- 
diates and refuses to admit any corresponding 
modification with reference to payments 
which have become or may become due by 
the Defendants under the Policy. If this be, 
as we think it is, the legitimate inference to be 
drawn from the Plain tiff*s conduct, it follows 
that the mutual consent, which alone can 
modify the express terms of the Policy, is 
wanting,- and we must construe this Contract 
in conformity with the stipulations in the 
Deed. As we have already seen, the expres- 
sions used in the Policy admit under the 
Law of England, where it was made, of only 
one construction, namely that payments 
whether by the* Plaintiff or by the Defen- 
dants are exigible in Stirling, or in such a 
sum in the Currency of the place where made 
as is equivalent to Sterling, in this instance. 
Rupees at the current rate of Exchange on 
London. The tender made and sums depo- 
sited in this case being admitedly insufficient 
in this view, we declare the same to be in- 
sufficient, refuse the Plaintiff's motion and 
dismiss jiis summons with expenses. 

The summons raises another question, 
vizt, with regard to the right of the Plaintiff 
*to claim the submission of this matter to « 
arbitration — but this point was expressly 
abandoned by the parties, and the decision of 
the suit placed upon the point just disposed 
of. 

- The same course will bç followed with 
regard to the other two summonses subse- 
quently taken out by the Plaintiff. 
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This is an appeal from an order of the 
Honorable Commissioner in the Court of 
Bankruptcy whereby he overruled an objea* 
tion raised 'by the appellant as to the incom- 
petency of the Court of Bankruptcy. It 
appears that the appellant, while he was 
licensed as retailer of wine and beer in the 
year 1875, subscribed a Bon or obligatory 
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writing in favor of the Bespondent in the 
•um of $ 470.25 pavable in 28 equal monthly 
instalments of $ 16.70 each, and it is de- 
^Itfred in an affidavit of Respondent that a 
Iialance of $ 370.05 is still dae to him on the 
said Bon. The appellant was called by a 
summons issued under the provisions of arti- 
cle 29 of Ordinance 88 ot 1858 to appear 
Wore the Bankruptcy Court to admit or 
deny the said claim preferred against him. 
fie appeared and declared that he had ceased 
to he a trader for the last three years and 
that as a consequence he was no longer amena- 
ble to the Court of Bankruptcy ; the Judge 
Commissioner overruled the exception and it 
is against this decision that an appeal has 
l)een .lodged. In the petition of appeal two 
grounds are stated, the first is that the Court 
of Bankruptcy is incompetent in the matter, 
t>ecause the appellant is no longer a traderj 
snd the second because the claim preferred is 
not due. This second ground has not been 
argued before us, so we have now to deal 
with the first ground only. 

Two decisions were quoted to us by the 
appellant^s counsel in favor of his theory, 
both of them given by His Honor Sir Char* 
les Farquhar 8hand sitting in the Insolvency 
Court, the first in 1Ô61 and the second m 
3865, by which he held that a party who had 
ceased to be a trader for a certain number of 
years and having entered into other business, 
of a dvil nature, could not be refused the 
benefit of a Cessio Bonorum. The words 
used by the learned Judge in the first case 
(Billing) are the following : 


it 


4i 
4i 
€t 


The Court could not adopt the argument 
of the opposing creditors that the party 
who has once contracted a commercial 
debt, is for ever, and during all the vicissi- 
tudes it may be of the longest human life, 
to be dealt with as a trader in relation to 
that debt, to the absolute excluiion, of the 
remedies that may be opened to him as an 
insolvent.*' 


In the second case (Pougnet) the applica- 
tion vras also for a Cessio Bonorum which, if 
l^anted, was to protect the petitioner's person 
from incarceration, and the learned Judge 
stated that he did not find sufficient grounds 
in the objection taken *' for refusing the per- 
sonal protection from arrest which is all that 
.the insolvent asks of the Court : and he 
quoted the decision in the case of Billing in 
support of his ruling. 

It may be remarked here that when these 
two decisions were given, caption and impri- 
sonment for debts of a commercial nature as 
« means of coercion for the payment thereof. 


€t 


4€ 


were still permitted by our Laws, and tW 
applications of Billing & Pougnet for a Cessio 
Bonorum before the insolvency Court, was 
merely for the ^sake of avoiding mcarceratiod» 

The opposing creditors simply objected to 
their right of obtaining relief before the insol- 
vency Court, and did not move before the 
Court of Bankruptcy that they be adjudi- 
cated bankrupts. " Being in abject poverty» 
says the Judge in Billing's ease, he could 
not show a prospect of a dividend to his 
'' creditors, and without that, no debtor could 
" himself proceed under the Bankruptcy act» 
'' as the concurrence of a creditor was neces« 
" sary, and such concurr^^noe the present 
^' applicant had no hope of procuring.*^ 

In Pougnet's case, we read the following 
passage : '* His incarceration would probably 
put an end to the attempt of his wife to 
retrieve the position of his fiimily, and reidize 
some means for the benefit of all parties ; 
besides the insolvent has offered to pay a 
monthly sum not unreasonable, looking at 
the amount of his salary for the benefit of 
his creditors." 

It is very probable that the learned Judge 
was infiuenced by the special circumstances 
of these cases ; the only attempt of the op- 
posing creditors being to preserve their right 
of incarcerating their debtor as a' means of 
coercion to obtain payment, no application 
having regularly been made to the Court of 
Bankruptcy as in the present case to ^ have 
the debtors adjudicated bankrupt, their im- 
possibility of themselves applying for that 
remedy having no dividend to offer to their 
creditors, as required by the Bankruptcy^ 
Law ; these are facts which must certainly 
have had great weight, and induced the 
learned Judge to maintain the jurisdiction of 
the insolvency Court in which he sat, and 
entertain the petitions for relief made to him* 
It is true that amongst the motives given by 
him in the case of Billing, he appears to have 
expressed the opinion that a debtor who has- 
left off trading altogether, is no longer ame- 
nable to the operation of the Law of Bank* 
ruptcy, but he adds so as to exclude him 
from the benefit of a '' Cession de biens/^ 
and we have just seen that in that case no 
bodv moved that Billing be adjudicated a 
bankrupt, and that he himself conld not ap- 
ply to the Bankruptcy Court, having no 
dividend to offer, and he would have^ there- 
fore been left without a remedy, if his peti* 
tion had been set aside* 

We therefore cannot look upon the d,eci- 
sions in the cases of BUling 4r Pwffnet as 
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^précédents applicable to tbe present one ; and 
when we examine the English jurisprudence 
in matters of this kind, we find that parties 
who have ceased to be traders^ may still be 
brought before the Court of Bankruptcy in 
lespect of debts contracted while they were in 
business. In the case of Baillie v. Grant (in 
the House of Lords) 9 Bingham p. 121| 
Tindal C. J. said : '* It has been established 
^ beyond dispute, that a petitioning creditor'^s 
^ debt, contracted during the trading of the 
*^ debtor, will support a commission taken 
" out against bim on an act of bankruptcy 
^' committed after the trading has ceased. 
^' This point has been settled to be the Law by 
'* Tarious decisions commencing with that of 
^ HyUr V. Sail (Palmer's Report S25 and 
^'^ ending with that exparie Batnfood 15 Ye- 
'' say's Beports 449.)" 

• In this last case the argument of the coun- 
•d for the.assignees was the following : "The 
^ objection that the petitioner has retired 
^ from business, if it should prevail, would 
*^ supply a new and easy mode of evading the 
^ Bankrupt Laws. Can a trader, meaning to 
^ commit an act of Bankruptcy prevent all 
'* the consequences attaching upon his pro« 
^ perty, by shutting up his warehouse P such 
^ a notion is contrary to all experience, and 
''^the whole spirit of the Bankrupt Law, 
*' according to which if a man has contracted 
'^ debts in the course of trade, he cannot by 
^ ceasing to trade, withdraw from the conse* 
^' quences/' And the Lord Chancellor in 
giving his judgment said : ** Upon the point 
** which has been taken at the trial whether 
^^ a commission can be sustained by an act 
^ of Bankruptcy, committed after retiring 
'' from trade, tne debts contracted in the 
'^ course of that trade remaining unpaid, I 
'' shall say no more than that my clear opi- 
'^ nion unqualified by any doubt is that the 
'' commission may be sustained, and I should 
*' not have heard so much upon it, if I had 
'' not understood that two of the Judges held 
'* different opinions upon that question at 
^* the assizes/* 

In presence of such clear authorities, there 
can be no doubt that a man who has retired 
Aom business may become bankrupt in res- 
pect of debts contracted during the period of 
his trading ; it is impossible, as suggested in 
thç course of the argument, that exceptional 
circumstances may induce the Court, of Bank* 
tuftcj to declare itself incompetent in certain 
cases brought before it, the case of BiUina 
who had ceased trading for 18 years when his 
Mtition for a Cessio Bonorum was opposed 
Of one of his creditors, might perhaps have 
l^en considered one of such exceptional cases 
by liie Bankruptcy Court if his adjudication 


had been moved for, but as a rule we think 
that the principle laid down by the English 
decisions above quoted is a sound one and 
ought to be followed here. 

It has been argued for the appellant that 
he had as yet committed no act of Bankrupt- 
cy and that in all the English cases referred 
to, the parties who bad ceased trading, had 
been declared amenable to the Bankruptcy 
Laws because they had committed an act at 
Bankruptcy after they had retired from busi- 
ness. We do not consider the distinction 
sought to be estabUshed as a sound one. It is 
the fact that a person is a trader that renders 
him liable to become a bankrupt. The Ordi- 
nance uses the words ** such trader '' which 
means a tradbr subject to the Bankrupt 
Laws. (See Fonblanque S82.) If a person 
was a non-trader, any act of his ccuild not be 
called an act of Bankruptcy, and subject him 
to the Bankruptcy Laws. 

It would certainly be impossible to call a 
trader before the Court of Bankruptcy in 
virtue of Articles 29 and following of Ordi- 
nance 33 of 1853, if a previous 'act of bank- 
ruptcy was necessary to render the Bankrupt- 
cy Court competent. These sections have pro- 
vided for a more speedy mode of. procedure, 
which did not exist ia the Statutes under 
which the decisions above quoted were given. 
But this is no reason why we should not appl j 
them to our Law such as it is now. It is 
clear that the party summoned in virtue of 
Art. 29, if considered as still subject to the 
Bankruptcy Laws, altho' he has ceased 
trading for some time, must either denv or 
admit the debt ; if he admits it, and he does 
not pay within the delay fixed, he shall be 
deemed to have committed an act of Bank- 
krcfptcy. It is.true this act of Bankruptcy 
would be posterior to his appearance before 
the Judge Commissioner, but it is only a 
consequence of the procedure traced out ta 
obtain such appearance before the Court of 
Bankruptcy and this is an additional proof 
that it is not the act of Bankruptcy com- 
mitted by a person that renders him amena- 
ble to the Bankrupt Law, but his capacity of 
trader, and that capadtv has been held to 
continue in the person of the trader who has 
retired from business, in respect of debts con- 
tracted while he was trading in order that he 
should not evade the /consequences of the 
Bankrupt Laws simply by ceasing his trade 
and entering into civil business. 

We must for the reasons aboTe stated dis— 
miss this appeal with costs. 


106 


DECISIONS OF THE COURTS OF MATTBITIUS 


[1879 


I 

n^ot deemed it necessary to express. This is 
more especially true with regard to Commercial 
Contracts. The principles npon which, in 
interpreting such couTentiohSy weight is al- 
lowed to usages or Custom of Trade are very 
clearly laid down, in a recent case, somewhat 
«nal(^ous to that before us, by Mr. Justice 
Coleridge. *' Mercantile Contracts '' (observes 
that learned judge) *' are very commonly 
'' framed in a^language peculiar to merchants : 
^ the intention of the parties, though perfectly 
'' well known to themselves, would often be 
'' defeated if this language were strictly cons- 
'^ trued according to its ordinary import in 
** the world at large ; evidence therefore of 
'' mercantile custom and usage is admitted, 
^* in order to expound it and arrive at its true 
^' meaning. Again, in all contracts, as to the 
'* subject matter of which known usages pre- 
'' vail, parties are found to proceed with the 
'' tacit assumption of these usfiges ; they com- 
^ monly reduce to writing the special parti- 
^* culars of their agreement, but omit to spe- 
'' cify those known usages, which are inclu- 
** ded however, as of course, by mutual un- 
'' derstanding : Evidence, therefore, of such 
'* incidents is receivable. The Contract, in 
•* truth, is partly express and in writing, 
'' Partly implied or understood and un writ t en '* 
(Èromi y. Byrne, 8 Ellis and Blackburn 
p. 70S). From the very principle upon which 
usage or custom is Tecogn\zed as the expositor 
of a contract it follows that when invoked to 
explain any particular Contract the party 
invoking it must show that the usage was 
known to and contemplated by the parties. 
This, it was contended by the Plaintiffs, might 
be done in one of two ways : either by proving 
knowledge on the part of the contracting party 
against whom it is sought to invoke it, or by 
establishing that the alleged usage is so gene- 
ral, 80 uniform, and of such long continuance 
as to warrant the presumption that the parties 
contracted with reference to it. 

In the present instance they allege that in 
one or otner of these ways they have esta- 
blished, as against the Defend tnt here a 
Custom of Tr^e between French i^orts and 
Uauritius entitling them to tender and obli- 
ing him to receive, in satisfaction of the 
^rieight due under these Bills of Lading' 
Bupees at the fixed rate of Frcs. 2.50. 

We shall accordingly now proceed to con- 
sider whether the Phintiffs have succeeded 
in establishing that these Bills of Lading must 
be read as impliedly qualified by the alleged 
usage, either by showing knowledge by the 
Derendant of the usage, or by showing that 
the usaj^e is oi such a character that the 
Defendant must be presumed to have contem- 
plated it, and cannot be heard to allege or 
prove his ignorance of it. 


£ 


First of all : Have the Plaiptiffs she^n that 
the Defendant, when he granted these Bills 
of Lading, knew of the existence and contemr 
plated the effect of the alleged usage, by whic^ 
the freight stipulated in Francs would be 

Îayable in Bupees at the fixed rate of one 
Lupee for Frcs. 2.50 ? It was not serionsly 
contended by the Plaintiffi that they had beea 
able by direct evidence to establish notice o^ 
the existence of the usage, on the part of the 
Defendant. On the other hand the Defendant 
was examined and deponed that he had nevjer 
before been in Mauritius; that the Charter 
Party and Bills of Lading were drawn out by 
himself without the intervention of a Broker; 
that when entering into these contracts he 
was not aware that the Rupee was current in 
Mauritius ; and that he had absolutely no . 
knowledge of the existence of any usage re- 
lating to the payment of freight in Rupees at 
the fixed rate of one Rupee for Frcs. 2.50, 
and never contemplated that the sums stipu^» 
lated in francs, in the Charter Party and ia 
the Bills of Lading, would be paid upon 
that footing. He also produced a letter from 
the owners of the ship from which it appeared 
that they also had no notice of these facts. 

We are satisfied that the Plaintiffs have 
entirely failed to establish their case «r in so hx 
as it rests upon bringing home to the Defen- 
dant knowledge of the usage relied on. The 
Plaintiffii however relied chiefly upon th^ 
second alternative contention abovementiooed» 
vizt: proof that the alleged usage was so 
general, so uniform and of such long eoU" 
tinuanoe as to warrant the presumption tha(t 
both parties contracted with reference to i^ 
and to exclude either party from protecting 
himself by alleging or even proving his iguo« 
ranee. 

When we consider the nature of the usage 
which it is sought to set up here, it appears 
to us that there is the greatest room for doubt, 
whether this branch of the Plaintiffs' con- 
tention is tenable. The custom invoked is 
said to affect the payment of freight for the 
conveyance of goods from French Ports to 
Mauritius, and to give a meaning, peculii^ 
to the Colony, to the term JFi-ancs when em* 
ployed in Bills of Lading. No doubt, where 
it can be established that both parties to the 
contract knew and contemplated this special 
meaning, it is proper that th(>ir agreement 
should be construed in accordance with it» 
But can it be said that even the most unifon^ 
and long continued usage of any particular 
Port, (even if, as here, the only Port in'a 
Colony), as to the settlement of freight ex-* 
pressed in Francs, can raise an iriebuubia 
presumption against the Master of a Vessélj 
who is totally unacquainted with the Colony^ 
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ftut in contracting to bring goods here» he 
knew ftnd acted upon the local usage ? It 
seems very doubtful whether, according to 
the principles of En^tlish La w^ this can be 
Buccesfully maintained. In support of their 
view» the Plaintiffs referred^ among others^ 
to the cases of Nchle v. Kennaway (II Dou- 
glas page 610) ; Rogers ▼. Mechania Inau* 
ranee Company (I Story page 603) and cited 
Parsons on Marine Assurance (Vol. I p. 89). 
But» in the case of Kirchner v. Venus (IS 
Moore P. 0» page 361) it was laid down by 
the Judges of the Privy Council that '^ when 
^ evidence of the usage of a partiotdar place 
^ is admitted to add to or in any manner to 
*' affect the construction of a written contract 
'' it is admitted only on the ground that the 
^ parties who made the contract are both 
" cognizant of the usagOf and must be pre- 
^' sumed to have made their agreement with 
'^ reference to it* But no such presumption 
** can arise when one of the parties is ignorant 
^ of it. In this case (said Lord Kingsdown 
"who delivered the judgment) ''theendor- 
" seis of the Bill of Lading, were resident/ 
" hot in Liverpool, but in Sydney, and though 
" they may be Agents for Merchants resident 
^ in London^ there is no evidence that these 
^ gentlemen were acquainted with the alleged 
" usage of Liverpool.'' — See also the cases of 
£ar(lelt v. Peniland (10 Barn and Cress : 760) 
Sweeting v. Pearce (30 L. J. C. P. 109) and 
Àe case of Winsor v. DUloway (4 Met. p« £23), 
where the inference from a general and uniform 
usage of long continuance was held to raise 
merelv a presumption of fact and not of Law / 
an inrerence which might therefore be con- 
troverted by evidence» 

If we turn for guidance to the principles 
€f French jurisprudence, we find that there is 
not wanting authority in support of the same 
doctrine. Thus, it has been held in a Com» 
mercial case that the usage of a particular 
place is not binding on a stranger to the locti- 
Uty, when he has not had uotice of the exist- 
ence of the usage.— -Tlire/i^rv. Petronnet Cas^ 
sard 26th January 1869. Deyiileneuve et 
Carotte 1869 II p. 195. See also the note of 
the Arrétiste on the decision of the Court of 
Cassation in the case of Saint v. Blampain 
t6th May 1868. Devilleneuve et Oarette 1869 
I p. 88. 

Assuming however that such a usage as 
that invoked here may be relied on to construe 
the Contract of parties, one of whom was 
ignorant of its very existence^ it cannot be 
disputed thatj in order that the usage founded ^ 
on fe^houtd have this effect, it must belong' 
established, certain» well koown and uniform* 
What evidence will satisfy these requirements 
wd render the usage bindmg in aûy particular 


case, roust of course, be determined by the 
special character of th^ usage, and the peculiar 
circumstances of each case. 

Evidence has been adduced here at verjr 
great lengtl^ which appears to us^to establish 
beyond a doubt that a practice exists in this( 
Colony by which freight due on Bills of Ladings 
for goods shipped at French Ports for Mau- 
ritius, expressed in Francs, has, as matter of 
fact, been paid and received in Rupees on the 
footing of one Rupee being equivalent to 
Frcs. 2*50. — The only instance in which an 
apparently different rule has been adopted, 
is in tho case of Freights due to the Messa* 
geries Maritimes Company for goods imported 
by their Steamers. From the evidence of the 
Mautîtius Agents of this Company (Messrs» 
Biyth Brothers) there can be no doubt that 
the freight on such goods has invariably been 
demanded and paid in Rupees at the Current 
rate of Exchange. But, though an apparent 
exception to the prevailing practice» tnis does 
not appear to be inconsistent with it, as it is 
in evidence that, in the case of this Compaoy, 
freight is payable, according to their tariff, 
bfi/ore goods are shipped, and» whan by favour, 
payment is not exacted in France, it is never- 
theless recovered here on the footing of having 
been due there. Apart from this case, there 
can be no duubt that the general practice 
among merchants here, has been to pay and 
receive Rupees at the rate mentioned in satis*^ 
fdction of freight expressed in Francs. As-* 
suming the existence of this practice» the next 
point to which we must direct our attention 
is the length of time during which th^ practice 
has prevailed. 

The question how long this practice has 
existed, is greatly complicated by the recent 
changes which have taken place in our Cur<* 
rency. 

We cannot doubt that when it is soujght to 
set up a Custom rendering freight expressed 
in Francs payable in Rupees at a fixed rati^ 
any legal enactment affecting the value of 
the Rupee must be of vital importance. A 
practice prevailing, it may be for a long period, 
when the Rupee had legally one value assigned 
to it may be inept to establish a usage sought 
to be founded on, when the Rupee no longpr 
retains the same legal tender valuer Suppose, 
for ex-'imple, that the Rupee had been for 
years the legal equivalent of Frcs. 2.40 and» 
during that period, had invariably been given 
and received in payment of freight at the rati» 
of Frcs.2.50, It could not, we think, be 
maintained that this usage» however welt 
established and widely known» could be^in» 
voked as rendering freight expressed in Francs^ 
aiid due under a Bill of Lading granted after 


.»\ 


108 


DECISIONS OF THE COURTS OF MAlTRmUS 


tWTO 


th0 Rupee liad ceaeed to have that legal yalue, 
payable ip Rupees at the former rate. To 
such a pretei<tion it might be conclusively 
answered that the previous nsage could no 
longer be invoked as raising a presumption 
that the Creditor oontempUted receiving 
Rupees in payment of Francs at the old rate 
after the legal value of the Rupee had changed. 

But the order in Council of 12th August 
1876 has practically operated such a change 
in the value of the Rupee. Prior to the pro- 
mulgation of that Order, the Rupee» in virtue 
of Ordinance No. 80 of 1876, had a leg^l value 
assigned to it as the equivalent of two shillings 
sterling. At the same time the five franc 

Îiece (under the Order in Council of February 
843, vhich in this respect had not been 
affected by the Ordinance of 1875) possessed 
a similar value as the equivalent of three 
shillings and ten pence haU pennv sterling.— 
But the Order in Council of 1876 deprived 
the Rupee, ^t/oacf all future contracts, of its 
value as the legal equivalent in Mauritius of 
two shillings sterling, and left it merely its 
intrinsic value* In these circumstances, we 
think that the practice which undoubtedly 
prevailed under the Ordinance of 1875, in 
virtue of which the Rupee was received and 
paid at the rate of Frcs.2.50 in satisfaction of 
freights expressed in Francs,cannot be invoked 
in support of the contention, that freight ex- 
pressed in francs and due under Bills of 
Lading, dated subsequently to the promul- 
gation of Ihe Order in Council of 1876 is 
payable in Rupees at the former rate. To 
such a contention, the conclusive reply is, 
assuming that vvrhen two Rupees were the 
legal equivalent of four shillings sterling, and 
five Francs the legal equivalent of three shil- 
lings and ten pence half penny sterling, the 
Defendant consented, or, in virtue of the 
existing usage must be taken to have con- 
sented, to receive the Rupee in satisfaction of 
a debt of Frcs. 2.50, that consent or that usage 
cannot be presumed to have been impliedly 
imported into a contract made after the 
Rupee had ceased to be the legal equivalent 
of two shillings, to the effect of compelling 
him still to receive it in payment of Pros. 8.50. 
We are accordingly of opinion that, by de* 
priving the Rupee of its value as the equivalent 
of two shillings, the Royal Order in Council 
of 1876, has rendered the previous practice 
inept to^ establish a usage fixing the rate at 
"which it may be tendered in payment of 
freights expressed in Ftancs, and due under 
Bills of Lading dated subsequent to 1st Ja- 
nuary 1877. 

We therefore consider, that, in establishing 
the usage founded on by them, the Plaintiff 
here cannot rely on evidence of the practice 


which prevailed under the Ordinance of 1875^ 
but are limited to that which has existed 
since 1st January 1877 when the Order ia 
Council of 1 876 was promulgated. But taking 
the usage relied on here as dating only from 
the beginning of 1877, we are clear tha£j 
however uniform it may have been, it cannot 
be regarded as raising a presumption that 
when, in August 1878, the Defendant granted 
the Bills of Lading held by the plaintiffs, he 
must be taken to have known and contem- 
plated that usage as qualifying the manner 
in which the Freight due under them should 
be paid, and be deemed to be excluded from 
pleading and proving his ignorance of sucli 
usage. The shortest practice which has been 
cited to us as having been sustained as cons- 
tituting a usage of trade, is three years. NcbU 
V. Kennoway (II Douglas. 510), and that is 
stated to have referred to ''a certain vei^ 
limited branch of trade." — In this instance, 
looking to all the circumstances of the case» 
and to the nature of the usage sought to be 
set up, we could not have recognized if, even 
had it rested on a longer course of practice, 
and we have no hesitation in rejecting it here,, 
when it can only be carried back by com» 
petent evidence for one year and eight months 
before the execution of the contract which it 
is invoked by presumption to qualify. 

On this branch of their case also, we must 
accordingly hold that the Plainti£& have 
failed to support their contention, and to 
establish such a custom as will qualify the 
stipulation as to payment contained in these 
Bills of liading. 

There only remains to be considered, the 
question of the rate at which the Rupee is to 
be estimated in payment of the freight stipu- 
lated by these Bills of Lading in Francs. 
The FlaintifEB contended that no proportional 
value being assigned by our Law to the 
Rupee, we must adopt as the measure of its 
value in satisfying a debt due in the Colony 
in Francs, the relative intrinsic value of' the 
Rupee to the Franc. Both of these coins 
respectively 'contain a fix quantity of silver 
of a certain fineness, and it was urged that, 
as this debt is dischargeable in the legal 
Currency of Maiuritius, the place of payment, 
what was due to the Defendant was such a 
number of Rupees as would furnish to faim 
silver to an amount and of a fineness equi- 
valent to silver of the amount and fineness 
contained in the number of Francs stipulated 
as freight* The Defendant on the other hand 
maintained that while he could not refuse to 
* accept payment in Rupees, he was entitled 
to exact such a number of Rupees as would 
enable him to buy Francs, pr a Bill of Ex- 
change on France for the number of Fianbs 
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Hue to bîm ; in other wonls that he was 
entitled to Riitx^es at the Current Rate of 
Bxchan^. Neither of these contentions nre 
free froni objection Against the Plaintiffs* 
tontention it miy be urged that by their 
ivstem the creditor wmld receive less than 
tne equivalent of what he stipulated for^ as, 
ivhile he would obtain silver to the amount 
due, he would receive it in a firm other than 
that stipulated, and would therefore be under- 

Eaid to the amount necessary to convert what 
e got from the form of Rupees into that 
jOf Francs. On the other hand, against the 
Défendantes theory, it was urged that the 
debtors would tht^reUy be condemned to pay 
tSiOff^ than was due, as they were only liahle 
to pay Francs iu Mauritius; whereas, by 

Îajiiig. in Kujiees.at the Rate of Exchange on ' 
''ranee, they would oe nrade to give the equi- 
Talent ot Francs in Paris, and would lose 
(and the creditor t^ain) the sum necessary to 
lemit Francs from Mauritius to Fans. 

Th<* qu^tion appears to us to be one of 
greAi imjiortHncn and delicacy, and, as we 
think the matter is ni»t ^et ripe for decision, 
'We sha lybefoie pronouncing any final decision 
witL n'gard to if, allow the parties an op- 
portunity ot laying before us the evidence of 
Buch hkilltM] witness s, as they may think 
proper to call, and ot submitting to us such 
further argument on the point as they may 
deem fit. For the meantime all questions of 
eosis will be reserved. 


8UPR£ME COURT 


PEMAND IN NULLITY OF A FlAT SENBINO 

THE (Curator of Vacant Estates in 
, CHAROK OF an Estate, and in nullitt 

OF A JUDGMBNT OF ADJUDICATION —PRE- 
LIMINARY OBJBCllON AS TO THE RIGHT AND 

. CAPACITY OF Plaintiff to make such a 
DBMA s p. «- Irregular Succession. — Art. 

7 'C OF « IVIL t ode. — ^OrDBR in 1Î0DNCIL 
of ^4 ^EPTEBiBER 1814.,-r CoDS FaR* 

quhar No. 114. 

Bêld tltmi thtt rights of inheritance established 
by %rt. 76 > of the Civil Oode in favor of 
nttU' tit relations were based upon a relation^ 
eh»/* acknowledged by the parents^ or at 
hast by one of them ; and tliat when the 
,patef*ts were uncertain or, unknown the 
supposed relationship being itself a eery 
puicertain Que could give no right in virtue - 
uf the said article ; 

Jhat in this ease, tfée declaration made by the 


maater of Eléonore and Virginie Lapaillep 
althoUQh sfafing their ezist*fnce^ thfdr age 
and their, names^ did not est tbUsh fh'iir re*- 
lationship as required by Or^ier in thunci^ 
of'lAth September 1814, and was not there* 
fore by itself su^i-nf. to tf»ttblia\ the eer< 
tainty of relationship rt^quired by the Code 
to gire rights of inheritance to persons deS'- 
cribed therein y 

That consequently the parents of Eféonore ami 
Virginie Lapaille heing unkioion, the chU'- 
dren of Virginie Lat^ title f-onld nft invoke 
Art. 766 of the Civil Codff in order to 
claim r gh's as repress ding theif" mother in 
the succession of Bleonore Lapailte. Action 
dismiss^. 


LAPAILLE,— Plaintiff 


versus 


FERRAN & ORS.r-I><'fendaot8 


Before 

His Honor N.G. Bestel^-* Acting Chief Jud^ 

and 

His Honor E. J. Leclézïo,— Acting First 

Puisne Judge 


H. Galba.— Of Counsel for PlaintîflP 
W. Leblanc,— Attorney for the same 


E. Gallet,— 
fl. Hewetson,- 
W. Hewbtson,- 


^ Of Counsel for Defen^ 

j dauts 

Attorney for tlie same 


Record No 19777. 


25th July 1S19^ 


The plaintiff in this case styles himself 
the natural nephew of one Eleonore Lapaille 
who died on the 7th JunelS54in the diç». 
trict of iMoka and asks that the proceedings 
ip virtue of which the sale by forcible eject- 
ment of a pl'it of ground of fmr acres depend-*, 
ing from the succession of the said Eleonore 
Lapaille was made before thé Master of this 
Court on the SsSnd August 1859 at the request 
of Miss Chelin a creditor of the s^id Eleonore 
Lapaille be declared null by tbe Court be** 
cause the said sale was made upon the Ca«> 
rator of Vacant Estates who was wrongly 
sent into possession ot the succession of 
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Xleonore Lapaille upon an affidavit stating it 
was vacant, whereas it vvm represented^ as 
alleged, by plaintiff and his brothers and 
«ister, the natural nephews and niece of Eleo- 
nore Lapaille. 

I ; A preliminary objection was taken by the 
defendants to the effect that there was no 
evidence produced to the Court shewing that 
the plaintiff and his brothers and sisters are 
4he natural nepKews and niece of the deceHsed 
^eonore Lapaille entitled as such in virtue 
of Art, 766 of the Civil Code to her succès* 
sion. The acts of Civil Status tendered by them 
show that they are the children of one Vir- 
ginie Lapaille who died a few days before 
Eleonore Lapaille and there is also an Ex- 
tract from the Register of the late Slave 
Population in this Island year 1826 accord- 
ing to which Mr Charles Përichon of the dis- 
trict of Plaines Wilhems declared that in 
1826 Eleonore Lapaile was sixteen years old, 
a Creole of Mauritius» and sister of Virginie 
Lapaille, and that Virginie Lapaille was ten 
y^ars old^ a créole of Mauritius, and sister of. 
Eleonore Lapaille ; the names of the father 
and mother of those persons are not given in 
Mr Férichon's declaration, and when Eleo- 
nore and Virginie died in 1854 the persons 
who declared their death to the officer of the 
Civil Status of Moka stated that their father 
and mother were unknown. It was contended 
for the defendants that the rights of inheri- 
ritanoe established by Art. 766 of the Civil 
Code in favor of natural relations are based 
upon a relationship acknowledged by the 
parents or at least by one of them, and that 
when the parents are uncertain or unknown 
the supposed relationship being itself a very 
uncertain one can give no right in virtue of 
the said article ; the opinion of Chabot, Za- 
charise and Demolombe were quoted, and 
indeed it does not appear that under the 
Civil Code a different opinion could be enter- 
tained. But it was argued on behalf of the 
plaintiff that the Boyal Order in Council of 
^4th September 1814 in pursuance of which 
the declaration of Mr Périchon was made in 
1826 should be construed so as to allow par- 
ties who are desciibed in such declarations as 
relatives to enjov the right of inheritance 
which the Civil Uode attributes to such rela- 
tions ; Art 19 of Ord. 17 of 1871 was quoted 
acooiding to which '* all extracts duly certi* 
** fied by the Registrar General from the 
*^ General Slave Register made in pursuance 
" of the Royal Order in Council of ?lth Sep- 
^* tomber 1814, and containing the name and 
*! description of anv person borne upon the 
** said Register, shall have, to all intents and 
^purposes, the same validity and effect 
^ as any extract from the Registers of the 
** Civil Status/' 


We shall, as the law requires, look upon tha 
extract now before us as an. extract from thé 
Registets of the Civil Status, and examine it 
as suoh. Can we consider it as giving to the 
two parties therein named à capacity which 
would have entitled the one to succeed to thf 
estate of the other in virtue of Article 7^66 of 
the Civil Code ? 

There is no doubt that if we look at this 
extract by the light of the principles of the 
Civil Code on matters of succession, it ia* 
insufficient to establish the certainty of rela- 
tionship required by the Code to give rights 
of inheritance to the persons desc:ribe<l there- 
in. But we were asked on account of the 
position in which slaves stood at that time to 
extend such rights to these persons notwith* 
standing the omission of the names of their 
mother and father ? 

We read in the Royal Order in Councirof 
24th September 1814 which was promul- 
gated in the French language in April 1815 
the following passages relative to the first 
registration of slaves to be made in this 
Island " le recensement contiendra une liste 
'' de tous les esclaves qui auront des maris et 
'' des femmes, soit par un mariage réel, soit 
" par une cohabitation connue et constante, ou 
*' oui auront des pores et des mères ou des 
'^ frères ou des sœurs parmi les esclaves de la 
** dite habitation» Chaqueseotion sera intitulée 
'^ la famille de A. B. y mettant en tète lé 
" nom du chef de famille, ou quand il n'y 
'' aura que des frères ou autres parants au 
'^ même degré le nom de l'individu le plus 

âgé. Dans la neuvième et dernière case 

ayant en tète de sa colonne le mot parenté 
^ qui sera ajouté comme il a été dit ci-dessus 
*^ devra être mis le degré de parenté qui 
'' existe entre Tesclave et le chef de famille» 
'' dont la section de la liste des fiimîlles è 
" laquelle appartiendra le dit esôlave, porteim 
^^ le nom comme il a été dit ci-dessus, avec 
'' tels autres détails de ^néalogie et de pa- 
^ rente, que le propriétaire ou celui qui fout- 
*' nit le recensement jugera nécessaire d'y 
** ajouter/' 

« 

It was also* enacted by the said order in 
Council that at the beginning of every year 
every owner of slaves was to deliver to the 
Registrar of slaves *' un compte ou état par 
*^ écrit par elle souscrit (qui sera appelé re* 
'' censément annuel des esclaves) contenant 
*' un rapport fidèle et détaillé de toutes bs 
'< morts et naissances des esclavea attachés 
*\ ou appartenant à l'habitation, •••.»••••• et 
'^ aussi un rapport de toutes les diminutions 
'* ou augmentations qui auront eu lieu sur la 
^ quantité précédente des esclaves apparlt- 
'^nant à la dite habitatiop, partout autxi 
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^' moyen que oelui des naisaances ou morts 
^'^••••••« chseun des dits reoensemeuts an- 

'^ Bueb «ODtiendra en outre, relativement à 
^ ohaeun des dits esclaves nouvellement ac- 
** quia qui y sera dénomma, tous les détails 
qui ont été ordonnés |Mtf le présent d*itre 
mentionnés dans les dits lecensements ori- 
*' ginaires." 

We presume that the declaration contained 
in the extract from the Register of the late 
elave population» year 1886, mentioning Eleo* 
nore and Virginie Lapaille as two sisters, was 
made in pursuance of the piovinons above 
quoted» and we are disposed to connder it as 
an ordinary extract from the Registers of the 
Civil Sutus, but we see nothing in the order 
in Council of -1814 which authorises us to 
give to it more weight than to an act of the 
Civil Status. Now if for instance in a deda** 
ration of birth before the officer of the Civil 
Status B. were stated by the person making 
the deolaratiou of birth to be the sister of B. 
without giving the names either of the father 
or of the mother of A. and B. that would not be 
suffieient to establish the relationship of A. and 
B. so as to give to them rights of inheritance 
in virtue of Art. 766 of the Civil Code ; their 
parents being unknown there could be no 
certainty as to the relationship between them. 
Sleonore and Vii^^inie Lapaille stand exactly 
in the same position.- The declaration made 
by their master is not one of birth, but al- 
though stating their existence, their age, and 
their names it does not establish their rela- 
tionship as the Civil Code required it, and 
even as the Order in Council itself contem- 

Elated it as may be seen by the quotations 
erein above made. So it cannot be said that 
their character of slaves at the time of the 
declaration produced by the plaintiff was the 
cause of its insufficiency for the law then in 
fcrce concerning slaves (the order in Council 
of 1814) required just as the Code Civil that 
the names of the parents be given by the 
person making the deckration ; and if the 
names of the parents of Eleonore and Virgi- 
nie Lapaille were not given we must in&r 
that it was because they were unknown. 
Chabot under Art 766 says : '< Tarticle 766 
' ainsi que l'article 765, ne peut s'appliquer 
qu'à des enfants naturels qui ont été légale- 
ment reconnus ou en faveur desquels la 
^ paternité ou la maternité a été établie con- 
^* fermement aux articles 340 et 841. Les 
^ enfanu naturels dont le père et la mère sont 
" inconnus, ou incertains aux yeux de la loi, 
'^ ne peuvent se <tire lee parents d'aucune 
^personne et conséquemment ne peuvent 
" succéder i personne. . La parenté ou le lien 
^* du sang ne peuvent résulter qiie du chef 
'* du père ou de la mère dont on est issu, il 
est évident qu'il faut d'abord prouver qu^on 
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'' est issu de tel père ou de telle mère, pour 
^ que l'on puisse se dire lié par le sang i la 
'^ famille de l'un ou à la famille de l'autre, et 
'' venir dans l'une ou dans l'autre prendre les 

** droits d'un parent naturel ? " 

« 

These principles appear to us applicable as 
well to the late slave population as to the 
free population, for we find nothing in the 
Order in Council which . could justify our 
disregarding them. We think that the decla- 
ration concerning Eleonore and Virginie ia 
not by itself sufficient in law to establish 
between them such a relationship as entitling 
the one to succeed to the estate of the other. 

Their position being that of persons whose 
parents are unknown, the children of Yirgi* 
nie Lapaille cannot invoke Art. 766 C* 0. in 
order to claim rights as representing their 
mother in the succession of Eleonore Lapaille 
and the present action introduced by them 
must therefore be dismissed unless they choose 
to .elect for a non suit. 


BAIL COV&T 


ApPBAL from CONVIOTION OP DiSTXICT Ma* 
GI8TBATB.— OhARQE OF LaECBNY. 

Bdd that the foci 0f a persm» in hk own 
houidy asking the holder (if a hili iubecrihed 
hji him and who had gone there at the 
request of such person to get payment of the 
bm, to reeeipi such UU, and getting posses- 
sion ofU by offering to dry the freshly writ^ 
ten receipt by throwing sand over the bill, 
and reding to give it back, constituted^ 
larceny. Appeal dismissed urith costs. 


PAINTER,— Appellant 
versus 

THE QUEEN,— Bespondent 


Before 

His Honor N. 6. BbstbLi— Acting 
ChiefJudge ^ 


L« A. TKiBAUD,-^f Counsel for Appellant 
H. THATCHBB,<-»Attomey for the same 
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B;'M. Wood, Sabttitute Proeurenr Central , 

Of Gomiiel Ibr Respondent 
J.*BimiCHSTy«^Atl0niej hi the same. 

Becord No. 458, 

fttUk Auguit IST». 

Tbie 18 the third attempt made by one 
Gantier the bearer of a bill subscribed by the 
appelhnt along with others to obtain judg- 
ment against the appelant for having unduly 
taken possession of that bill duly receipted 
by Gautier and handed OTer to the defendant 
m the purpose of obtaining from him pay- 
ment of the amount of the» receipted bill. Be 
first charged Painter with having swindled 
him out of the said bilL The 1st charge was 
dismissed by the Junior District Magistrate 
and no appeal was made by Gautier of that 
judgment. The Snd charge preferred hf 
Gautier was one of embezzlement. On this 
duirge Painter was convicted but on hit 
appeal to the Supreme Court the conviction 
was quashed by the then presiding Judge 
with the concurrence of bis two brother 
Judges for the reasons in the said judgment 
set forth. Gautier however sttU bent on not 
being the dupe of Painter has brought this 
3rd charge which is one of larceny, f ainW 
once more convicted has lodged this appeal 
and the question now submitted to the ap- 
pellate jurisdiction is whether the facts laid 
to the fiicts charged against the appellant 
constitute in law the offence of larceny. The 
facts are that Gautier having repaired by ap- 
pointment to Painter's house for payment of 
the residue of the bill due by ramter was 
asked by this latter to receipt the bill, which 
Gautier did. On appellant's offer to dry the 
^eshly written receipt by throwing some sand 
over the acquittance, Gautier handed over the 
bill to appellant expecting of course imme- 
diate payment from the promise made by 
appellant that on Gautier coming over to hu 
house the appellant would pay the balance 
due upoi\ the bill. After throwing sand over 
the freshly written receipt appellant went 
into the adjoining room. Gautier thought he 
had gone into that room for the money, but 
he returned empty handed that vi without the 
acquitted bill, and without money saying " I 
am satisfied^ 1 hold your acquittance ; you may 

go-" 

Assuming the fsicts alleged to have been 
fnlly proved said llUbaudf those facts have 
none of the characters required by law to 
constitute the crime (»f larceny. " II n'y a de 
•< vol» (says Blanche, Etude du Code Pénal 
*• VoL 5 p. 6t>0 eur Variiele 879 Code Pinal 
*' Pranpiiê) que e'il y a eomiraetion, ito. que 
*' si la soustraction est frauduleusei 3o. et a 


'* pour objet mom those qui m^fMriieni paa & 
celui qai la commet on platdt qui ofpar^ 
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«^ Hem è oMtruiir The saast definition 
larceny is copied verbatim in Art. SOI-ef onr 
Coknud Penal Code. The Fimeh «othori» 
ties nuy therefore be safely eonsdteed in tiM 
decision of the ease now bemre ua« 
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Le premier élément consiste donc, saya 
'^ Blanche, dans une sonstraction. II est eeas- 
titué, lorsque la choee passe de la p ose ess h » 
du Intime détenteur dans oehii die l'anteuK 
^ du délit i l*MMti et eoii^re le gré an premier* 
^ Pour soustraire une chose comme la loi 
*' Pentend il faut la prendre^ Venlêifer, \m 
*' ravir i son légitime poeeeeeeur. Lonsque In 
^ chose a été rewUêe eane nieeeeiti par celui 
'* ou même par on tiers i celui qui se l'ap» 
" proprie, elle n'est pas apprihmdie^ elle n'est 
'' pas soustraite, eUe ne devient pas Tobjet 
" d'un voly à moins qu'une disposition spé* 
'^ciale comme celle du No 4 de l'art. S86 
C. P. F. ne lui attribue cette qualification*' 


€t 


I» 


Was there any neeeaity for Gantier ta 
hand the receipted bill to appellant* It waa 
not only necessary but ecmpuleary that an 
opportunity be given to the debtor to examine 
the regularity of the receipt affixed to ^ bill 
before payment of the sum claiioed by the 
creditor. The bill was not handed over with 
the intention of parting with the lawful pos* 
session thereof, but for the debtor satisfying 
his mind as to the correctness of the amount 
of the receipt, on the understanding of an 
immediate return in case of non payment It 
was never handed over for any other purpose. 

Had there been no neeenUff, no compulsion 
to hand over the bill to the debtor, and had 
Gautier nevertheless handed over the bill la 
the debtor, then there would be no atnteirae^ 
turn in the legal sense of art. 379 of the 
French Penal Code, no more than in the 
legal sense of art. 801 of our Penal Code* 
I shall not stay to quote the authorities 
collected in Blanche in support of the dis» 
tinction established by him vide page 360 
to page 377 especially to page 884 ; vide also 
Bir Yil 2o. série 1804 1 p. 242 Sir 2o. série 
1846 i p. 328. 

I have referred to the work of Blanche as 
the latest comment on criminal law and oon- 
taining a review of the whole jurisprudence 
on this head of the criminal law. * So much 
for the abstraction. The fraud required as the 
second condition in larceny is apparent* lo* 
Appellant aslced Gautier to his house td be 
paid So.The pretext of throwing some sand on 
the fresh writing was to get possession of the 
bill So. His going to the adjoining room as 
it were for money was for the ptupose of lock* 
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iflg t9 àuà non paid bill and pravent OaiUier 
Cr^vi tptkinff it back ;. the taking by appellant 
iva»: frandtueirt and thaSrd ingredient ia still 
aioie êppatent as the bill was undoubtedly 
tbe pn»perty of anirther» that is of Gautier. 

Upon the strength of art. 801 of the Colo- 
nial Penal Code explained as aboTe this an* 
peal is dismissed with costs, and I apcprdingly 
aflbm the judgment of the Court below. 


StJFRBIlB COURT 


AoTfoK IN Damages, — Bioht of Watbb. 

BM in this ease, that the noaitrê qf the 
** Bambous ^ springe were net naturallif' tri- 
Imiary to and did not form pari of the 
^' Côooà itream,** and thai iheee springs were 
not conceded to the PlanUiffs by the Ds- 
Jendanis under the Judgment of VSrd Fe- 
bruary 1876. 

r 

Ihat the Plaintiffs had failed to establish that 
the Reservoir springs ai any time had any 
interned and visible flow into the *' Cocos ** 
stream, or thai the artificial operations of 
the Defendants anfi their predeeessers had 
decreased the quantity of water which had 
always found its way by subsoil percolation 
into the stream ; 

Ajnd lastly that^ although the Defendants had 
cut same ba$nbous trees near those springs , 
U could not be established thai the diminu'^ 
iion in the yield of the water of those 
springe had been caused by the destruction 
of ibese bambous by the Défendante ; that 
âere/ore no damage had been shewn to have 

. resulted to the FlainUffs from the wrongful 
afi of the Defendants. 

1%^ Court^there/brCf on the whole ease, gave 
judgmeut in favor of Defendants and found 
theirs entitled to costSm 
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Becord No 19976. 


2m August 1879. 


Messrs Nayl and Louvet, the Plaintift in 
this case^ are owners of thé Sugar BilCate 
" Albion/' and Messrs Merandon Jk Cb. are 
owners of the Estate '^Gtos CaiUour/' These 
Estates are situated in the District of Black 
Birer and border upon the Biver Belle Eàu. 
Within tbe last few years many questiona 
with regard to their respectire rights to Ae 
waters of this Biver have arisen between the 
proprietors of these Estates and engaged tbe 
attrâtton of this Court. In 1874 it was de'- 
cided (judgment of 11th February 1874| 14; 
Piston's Exports p. 17) in an action at the 
instance of the then owners of ^ Albion,** that 
what was termed the *' surplus ** water of 
certain springs arising on ^ Gros CaQlOux/*^ 
which the owners of that Estate had for a veij 
long period allowed to fall into the bed of the 
river Belle Eau, after turning the Water 
wheels of their flour mifls, had eomo' to foim 
part of the waters of the river BeHe Eau, 
and that the owners of ** Albion " as inferinr 
Biverains» had by prescription acquired a 
right to a share of such ^* surplus ^ for the 
purposes of irrigation. Subsequently diiB* 
culties arose as to the meaning to be given 
to the term '' surplus ^ as used in the judg- 
ment, and in a suit in which this question 
was raised an agreement was come to by 
the parties and embodied in and sanctioned 
by a judgment of the Court dated 23rd Fer 
bruary 1876. By this judgment it was decided 
that the "surplus ** of the " Groe Cailloux " 
springs^ which bad been held to form part of 
the river '' Belle Eau/' should be taken to be 
70 cubic feet of water per minute during nine 
hours twice a week. With the view ^put- 
ting an end to the dfsputea between the owners 
of «< Albion '' and '«Gros Cailloux '* Estatee» 
with regard to their respective rights to the 
waters of the river "Belle Ban'* the ju^* 
ment further gave eflbct to the followwg 
agreement between the parties : On the one 
band the owners of Gros Cailloux** con- 
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Mnted to tbaBdon all rights or pretentions 
which they might have to the waters, or any 
part of the waters, of Rivers " Oocos '* and 
'' Cahote '* C< tribuury ntreams of Belle Eau ^ 
and to the use and enjoyment thereof; " and 
to abstain from taking as borderers any share 
of the '' surplus *' waters of the *^ Gros Cail- 
loux ^ springs, as above defined, or of certain 
springs which were known as Springs B and 
C« ; on the other hand, certain righte were 
conceded to the owners of '* Gros Cailloux ^ 
of which the only one of importance for our 
present purpose is that they (the owners of 
'^ Gros Caillou " ) should ** have a full, ab- 
solute and complete right to dispose of and 
use as they may think proper all the waters 
of all their springs either fi>r irrigation or for 
any other purpose, but always under the ex- 
ceptions just mentioned. In carrying out this 
judgment disputes again arose between the 
parties, but at length, after further litigation, 
another judgment was come to by consent of 
mrties, and sanctioned by the Court on 8th 
December 1876. Under this judgment, ex- 
tensive masonry works were« constructed in 
the bed of the '' Belle Eau " with the view of 
separating the shares of water actually belong- 
ing to the respective owners of '' Gros Cail- 
loux ** and *' Albion ** ; and in particular two 
pipes were inserted in such a way as to re- 
ceive waters which were recognized as coming 
from the ^ Springs B *' referred to in the 
judgment of S3rd February 187t>, and to dis- 
charge them into the portion of the River bed 
assigned to the share of the water belonging 
to «* Albion '' Estate, 

It might have been hoped that, aflter this 
long course of litigation, matters had at length 
been so arranged as to obviate further dis- 
putes between the proprietors of these Es- 
tates ; but the result has shown the fillaeious- 
ness of such hopes, and we are again called 
on to adjudicate on diffisrences which have 
arisen as to their respective water rights. 

The present proceedings originated by an 
application at the instance of the owners of 
Albion for a writ of injunction against the 
owners of *' Gros Csilloux '', on the allega- 
tion that the latter had infringed the rights 
conceded to the former under the judgment 
by consent of 28rd February 1876. An in- 
junction having been obtained, the owners of 
Albion raised this action to fry the questions 
at issue between them and the Defendants as 
owners of '* Gros Cailloux/* In the declara- 
tion as amended, the Plaintiffs allege that 
the Defendants have violated the agreement 
onbodied in the judgment of SSrd Eebruary 
1876 in the three following particulars. The 


first concession in favor of the Plaintifi eoni» 
tained in the siiid judgment is that *' the 
" owners of Gros Cailloux (the Defebdants) 
** waive and abandon all rights or pretentions 
^ which they have to the use and enjoyment 
" of the waters of the Cooos/' The Plaintilb 
allege, {primo) that in breach of this provi» 
sion, and in fraud of the rights therein 
eecured to them, the Defendants have cauaéd 
two canals to be dug close to two springe 
(referred to hereafler as '* the Bambous 
springs'') which feed the Cocos, thereby 
diverting the waters of these springs from 
the said stream and converting tnem to their 
own use and enjoyment for the irrigation of 
the sugar plantations of Gros Cailloux. The 
Plaintiflb further allege (secundo) that in 
breach of the same povision, and in fraud of 
their rights thereunder, the Defendants, in 
order to divert the waters of other springs 
(hereinafter referred to as the Reservoir 
springs) which feed the ** Cocos " have caused 
a Dam to be constructed and a large Reser- 
voir to be built for the purpose of collecting 
the waters of the said springs, and of pre- 
venting them from following their natural 
course and flowing into the ** Oocos/' By e 
subsequent clause of judgment of S3rd Fe* 
bruary 1876, the Defendants undertook ''not 
to take as borderers any share of the water 
" coming from the spring B." The Plaintiffii 
however allege Uertio) *• that in breach of this 
** provision and in fraud of their rights, the 
'' Defendants have wickedly caused a great 
" quantity of trees planted m the said spring 
'' and alongside its course to the River 
'* Belle Eau " to be cut and destroyed, the 
'* consequence of which will be that in a 
** short time the said spring will become 
^ dry." 

On these allegations the Plaintifi ask judg* 
ment finding that the Bambous and Keservoir 
springs are tributary to and feed the Cocos 
stream, and that the Defendants have ne 
right to the use or enjoyment of the waters 
thereof, and ordering them to block up the 
Canals by which they at present divert the 
waters of the Bambous springs, and to destroy 
the dam and reservoir by which they prevent 
the waters of the Reservoir springs from flow* 
ing into the Cocos ; and further, finding that 
the Defendants have no right to interfere with 
the Plaintifi' enjoyment oi the waters of 
** Spring B " by cuttiiig or destroying trees 
and plants growing close to the said spring or 
along the course of its waters to the Belle 
Eau, and ordering the Plaintifi forthwith te 
replant the same. The declaration concludes 
by praying; that the Defendants be found liable 
to the Plaintifi in damages to the amount of 
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In ftoftwer to this UedaTatioiii the Defen* 
^ants pleaded that they had not been guilty of 
any breach of the judgment referred to, And 
had not in any way injured the rights acquired 
by the Plaintiffs thereunder. With reference 
to the first and second counts of the Déclara* 
tion they especially denied that the Bambous 
^prin^ form part ot the ^ Cocos " or are tri« 
butanes thereof; and that the Reservoir 
springs are natural springs or form part of the 
«aid stream ; and allege that the waters of 
these springs had long since been appropriated 
by the Defendants ; that the prestnt state of 
things existed at and before the judgment re- 
ferred te, and that bv the said judgment they 
are entitled to the full use and enjoyment of 
the said springs. Lastly, with regard to the 
third count, the Defendants denied that they 
liad ever caused to be cut or destroyed any 
trees growing about the " Spring B " or along 
its course, within the distance prescribed by 
law, with the exception of a few Bamboo 
trees which they allege *' do more harm than 
^* goody in so far as the conservation of water 
is concerned.^' 

In support of their respective allegations a 
ipreat number of witnesses were called and 
examined at very great length by both par- 
ties. In the course of the case it became 
apparent to us that much Ught might be 
thrown upon several of the questions at is^ue 
by the personal inspection and examination of 
duly qualified surveyors. We accordingly, 
with the consent of parties, directed that two 
Sworn Land Surveyors (one to be nominated 
by each of the parties) should proceed to the 
spot and make certain practical experiments 
indicated by us, and should thereafter report 
the results obtained by them. The Report of 
these gentlemen, dated 13th June 1878, is 
now before us, and although the Reporters 
have not been able to concur on all points, the 
result of their labours, has, as we hoped, ma- 
terially contributed to the elucidation of the 
questions submitted to us. A personal visit 
made by us to the localities referred to has 
also greatly facilitated our investigations. 

From the foregoing narrative it will be 
seen that the plainti&' case is based on the 
allegation that the defendants have infringed 
their rights lo by diverting the waters of the 
Bambous springs from their natural course 
4tf tributaries of the Cocos stream ; So by 
preventing the waters of the Reservoir springs 
Irom^ following their natural course and 
flowing into the Cocos stream, and So by 
cutting and destroying plants and trees 
growing around the source of the spring B 
and along the course taken by its waters on 
their way to the Belle Ran, The rights said 


«to have been violated by the Defendants, 
and now sought to be vindicated by the 
Plaintifis, are founfded on the judgment of 
2drd February 1876 by which the Defenduits» 
in consideration of corresponding concessions 
made by the Plaintiffii *' waived and abon* 
'* doned all rights or pretentions whatsoever 
^* which they have to the waters or any parts 
'' of the waters of the River Cocos x x x x 
" and to the use and enjoyment thereof ** 
and further ** not to take as borderers any 
'' share of the waters coming firon^ the springs 
<' marked B X x x x x '* In these circum^ 
stances, as it wa^ not denied that at the time 
when this action was instituted, the Defen* 
dants were in the use and enjoyment of the 
waters of the Bambous springs and of the 
Reservoir springs, the questions presenting 
themselves for our consideration are these : 
lo whether the waters of the Bambous springs 
are tributary to and form part of the Cocos 
stream, and as such were ceded by the De* 
.fendants to the Plaintiffs under the terms of 
the judgment of SSr4 February 1876 ; So 
whether the waters of the Reservdr springs 
are tributary to and form : part of the said 
stream y and were in the same way made over 
to the Plaintiffii, and 3o whether the Plain- 
tifis have established any wrongful cutring 
and destruction of plants and trees prejudi- 
cially afiecting, the rights to the waters of 
spring B accruing to them under the said 
judgment. 

We shall now proceed to consider and to 
determine these thvee points in their order. 

First then z are the waters of the Bambous 
springs tributary to and part of the Cocos 
stream, and were they as such conceded to the 
Plaintiflb under the judgment of the S3rd Fe- 
bruary 1876 the Bambous springs take their 
rise in a piece of marshy land marked F F on 
a plan prepareii by Mr. Reid, Government and 
Sworn Land Surveyor, dated 30th October 
1878 and marked G. This marshy land is 
within some i^OO feet of a long Cane Road 
leading from the mills and Establishment 
'' Gros Cailloux " to the Batterie D'Argensioik 
Road. Standing at the springs and looking 
towards the Battery Road, the Cane Road is 
on the right hand, and at a considerable dis- 
tance to tne left; the Cocos Stream flow» 
towards the Battery Road. The Cane Road 
and the bed of the Cocos Stream tend to con- 
verge, but are still at a considerable distance 
when they respectively reach the Battery 
Road. It was practically conceded by both 
sides that the waters of the springs, for a cer* 
tain distance, nai urally followed a marshy bed 
in a direction qearly parallel with the Cane 
Road until they reached a point marked A oa 
Plan O. The two canals complained of by the 
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plainfiffi» caught the waters of th« Bamlkmf 
Sptinga, the one elose \$ ihià^ head of th« 
aprmg» and the other neat 4iie point À, and 
led them in the direotion of and aeroea the eaoa 
Yoad where they were einployed in irrigating 
cane phiatations to4ihe right, looking lowarde 
the Battery Bead. 


The Plaintifi alleged and sought to prove 
that in the absence ot any diverting eaniU, and 
if allowed to follow their natural oonree, the 
waters of the springs from the point A di* 
verged towards the left» and found their way 
hy marshes and natUhil channels into the 
'' Cocos/' at a point nearly opposite that 
where a canal known as thé *' St. George 
Canal ** takes water from that stream. On 
the other hand the Defendants contended that 
from the point A^ if allowed to follow their 
natural course, the waters of the Bambous 
springs would continue to flow through marshy 
channels, in a direction generally parallel 
with the line of the Cane Road above men» 
tioned» and would fall into the Aubin Canal, 
and, if that Canal did not exist, would find 
their way aiter crossing the Battery Road 
(at a point nearly midway between that at 
which the Cane Road stream intersects the 
Battery Road) into the Belle Ean. 

Evidehce at great length was led by both 
parties in support of their respeetive con* 
tentions. On the whole we consider that the 
weight of evidence is in favor of the Defen- 
dants. The evidence of the non*8Cientific 
witnesses is, numerically, pretty equal, but 
«ven on this evidence, we should have been 
inclined to adopt the view maintained by the 
Defendants, on the strength of the testimony 
given by Mr Commins, who for twenty 
years before 1871, was manager and one of the 
coproprietors of Gros Cailloox. This witness 
vtas originally called by the Plaintiffs, and 
at first deponed that part of the waters of 
what he knew as the " Bambous Springs '' 
found their way into the Cocos, and the re- 
mainder into the Canal Aubin or River Belle 
Eau. Subsequently, however, this gentleman, 
after visiting this locality, was recalled and 
examined by the Defendants, when he ex- 
plained that in speaking, in his former depo- 
sition, of the ^* Bambous Springs," he refer- 
Ted to a large group of springs of which those 
«0 designated in this suit were merely a part, 
the remainder being springs existing much 
further to the left and nearer to the ** Cocos." 
The waters of these latter springs, he ex* 
plained, fed the Cocoa, but those of the springs 
in qtiestion here all naturally flowed in a di« 
rection ]iarallel to the Cane Road and fell into 
the Aubin Canal and Belle Eau. Be further 
atated that, in 1871, no channel such as that 
now running from the point A to the Cocos 


axis ted« This part of his oddenoa is stroD|^ 
oorrobotatad by . the evidence, of !Mr. TùuûSt 
Méri^ndon (the son of one of the Defendants 
and Manfigerof/'GroaCaittonx/*) and the 
oth^r witnesses called by the Defendants, ftom 
which it appears that the channel by whic^ 
acoording to the Plaintilb' contentipn, the 
waters df the '* Bambous Springs*' found 
their way from the point A to the Cocos is 
not a natural channel but an artificial Oaaa|« 
constructed in 1H74 for the purpose of ini» 
gating certain cane plantations tb^ fi)r the 
first time made by the Defendants between 
the point A and that stream. 

The conclusion to which we should thur 
have been inclined to come from the evidence 
of the non scientific witnesses, is greatly 
strengthened by the evidence of the survey- 
ors examined in the cause. From the evidence 
of these gentlemen it appears that there exists 
a natural ridge or rising ground between the 
'' Bambous Springs ** and their bed, and the 
Cocos. Mr. Maillard, Sworn Land Surveyor, 
called by the Plaintiffs, admitted the existence 
of this ridge, but alleged that a portion of the 
waters of the Bambous springs found its wagr 
from the point A to the Cocos round, or 
through a natural depression in this ridger. 
He had not however scientifically verified ibe 
direction or elevation of this ridge. Mr. Reid, 
on the other hand, whose plan we have already 
had occasion to refer to, was examined on 
behalf of the Defendants and explained that 
he has carefully examined the ground in die 
neighbourhood of the Bambous Springs, and, 
by means of a large number of levels, taken 
on the spot, has been able to lay down on hia 
plan the direction and contour of this ridge» 
Assuming the accuracy and fidelity of theee 
levels, which were not disputed, there can be 
no doubt that the waters of the Bambous 
springs cannot, if left to take their natural 
course, find their way to the Cocos, but must, 
as contended by the Defendants, flow in a 
direction generally parallel with the caaa 
road, and fall into the Canal Aubin and river 
Belle Eau. 


In order to test the accuracy of the con^ 
elusions come to by Mr* Reid, vre directed 
that observations should be made with the 
view of determining, by actual experiment, 
the course which the waters of the Bambous 
springs would naturally follow •— an experi- 
ment the result of which would be entitled tcv 
great weight, as the natural formation of the 
ground does not show any si^s of having 
been materially modified. This experisoent 
was aocordingly made by Messrs Maillard and 
Reid, who were respectively nominated by the 
parties, end the results obtained are now 
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iMiforeusin flie Report of IStli Janel^, 

already referred to. 

•■ • • -il 

i 
It 18 unneeewiry to qaot^ at length the 

passages of the Report * which deal with this 
matter. It is sufficient to say, thàt^ after eare** 
fully closing the artificial canals complained 
of by the FIaintifb,'at the poitità where they 
yèspectively take water from the natural bed 
of the sprragd^ thé waters were allowed time 
to Collect and to foDow their natnral eourie* 
After an interval of five days, the result we 
found to be that the chaniiel between the 
l^int A and the Cocos stream (which by the 
Plaintiffs was alleged to be the natural Jbed 
<t the waters of the springs, and by the I)e* 
fendants an artificial canal) had become quite 
dry no portion of the water finding its way 
b/ it to the Cocos, while the whole volume 
of water flowed through the marshes parallel 
to the cane road, and by small rills fell into 
.Aubin canal. Messrs Maillard and Reid con- 
cur in reporting these facts, and they are 
further agreed that, if the bed of the Aubin 
canal were filled up, the whole waters of the 
Bambous springs would flow in the direction 
of the Belle Eau, and would probably fall 
into that river, if the ground were restored 
to its natural condition. Mr Maillard indeed^ 
-qualifies his opinion by stating that he con- 
aiders that, before the mouth of the channel 
from the point A to the Cocos was cleared 
for the purpose of this experiment, the un- 
dergrowth at the point A so obstructed the 
flow of the water as to divert a portion of 
the waters into that channel and thence into 
the Cocos. As, however, we are satisfied 
£roin the evidence that this channel is not a 
natural but an artificial one, this reservation 
does not affect the results arrived at by the 
xeporters. 

These results» as we have seen, strongly 
corroborate experimentally the conclusions 
we would have been inclined to draw from 
the balance of the evidence both scientific 
and non-scientifio ; and demonstrate to our 
aatisfaction that, with regard to this branch 
of the case, our finding must be that the 
waters of the Bambous springs are not na- 
turally tributary to and do not form part of 
the Cocos, and accordingly that the Plaintiffs 
cannot successfully maintain that these springs 
Irere conceded to them by the Defendants 
under the judgment of S3rd February 1876. 
The Plaintiffs' action en this branch there* 
fore, falls to be dismissed. 

VWe must now turn our attention to the 
aecond point which arises in this suit; namely, 
the determination whether the waters, of the 
£leservoir Springs are tributary to and form 
part of the Cocos stream^ and, as such^ were 


abandoned bjr the Defemliiilts to the Plainiiflb 
under the said judgment ? 

» 

The Reservoir springs are three springe 
whick arise on *' Gros CailloQx '' Estate at » 
point about 250 feet from the " Cocos/' Tbm 
Mraters of these springs are now received and 
colleeled in a masonry work» Basin or Reser- 
voir, constructed by the Defendants, and from 
it are led away by means of artificial canala 
and employed in irrigating cane plantations 
upon the Estate. The pbuntift contend that 
these spring are natural spring» which, prior 
to the eveocion of the Reservoir, and, 'on the 
grround that the Defendants' csucession to 
them of the use and enjoyment of the Cocos^ 
embraced all springs feeding that •tream»-<^ 
' ask that the Defendants be ordered to destroy 
the artificial work^ constructed by them^ in 
order that the waters may resume their natu- 
ral course and flow into the '' Cocos." 

A great deal of evidence has been adduced 
on both sides with regard to whether those 
springs are natural . or artificiaU and as to 
whether they originally had a visible flow into 
the ** Cocos." This evidence is conflicting oà 
some points, but on others we think it leaves 
no room for doubt. Thus, we are satisfied that 
since 187^» that is four years before the judg* 
ment founded on by the Flaintifib, mattesa 
have been in the condition in which they now 
are. In that year, the present Reservoir was 
oonstructed, and certainly since then until the 
date of the Injunction, no water from these 
springs found its way into the ^' Cocos." Fur* 
thet, the evidence .shows that these springs 
are to some extent natural, but that the 
amount of water yielded by them has been 
vastly increased by digging, blnsting, and 
other artificial operations. The date of these 
operations does not appear with precision, but 
tney would seem to have been commenced 
some 16 years ago, and to have been further 
carried out in 1872. 

The question for consideration is whether 
(on a sound construction of the terms of the 
judgment of 1876), it was the intention of 
parties, that the waters of these springs should 
be ceded to the Plaintiffs. The terms used are 
very general ** all rights and pretensions 
" whatsoever to the waters or any part of the 
^' waters of the River Cocas . • • ««and to the 
*^ use and enjoyment thereof." If, however, 
this abandonment was intended to include 
waters of springs, wUch, (whatever their ori- 
ginal destination may have been), certainly 
tor several years previonslv had not formed 
part of the " Cocos " but had been caught^ 
stored up, and used by the Drfendants for 
irrigation, it seems natural to expect that 
soma special mention would have been made 
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of the &ct. Tb« Plaintiff, ContUnt Nayl» 
atatefl that, at the time when the judgmeot 
was signed, he was not aware that a kesenroir 
had hem coDstmcted for the puqieee of catch* 
ing the waters of these springs. Bat he admits 
chat, directly after the iudgment was signed, 
he visited the spot and saw the state m the 
matters. Now, if the intention of parties had 
been that the Beser?oir springy were to be 
included in the concessions made, we should 
have expected that the Plaintifb would, at 
once, have taken some steps to assert their 
rights, and woold not have acquiesced in the 
state of matters until after the Declaration in 
this action had been filed, and only then come 
forward and raised the question by means of 
an amendment. These acts are not certainly 
favourable to the construction which we are 
now asked to put upon the judgment. 

A part however, from this, and adopting, 
for the sake of argument, the oonsC^uction 
put by the Plaintifis on the terms of the judg<- 
ment, vizt, that the words include an aban- 
donnent not only of the waters actually 
forming, part of the Cooos stream, but also 
of the wf ters of the springs whidi at some 
anterior period had fed that stream— have the 
Flaintifib discharged the burden of proof 
resting upon them by showing that the 
waters of these springs at one time found 
their way into the Cooos ? On this point we 
think that the weight of evidence inclines 
towards the side of the Defendants. Accord- 
ing to the evidence of Mr Oommins who for 
25 years prior to 1871 was coowner and ma- 
nager of Gros Cailloux and who was called 
and examined on behalf of the Plaintiffs, 
prior to the digging and blasting operations 
already referred to, the Beservoir springs 
^' did not exist ; at least they had no run. 
*' There was a large marsh caused by the 
*^ water constantly lying there." 

This statement by a witness who had cer* 
tainly the best opportunity of knowing the 
exact state of the facts he depones to, and 
whose evidence is corroborated bv several 
witnesses examined by the Defendants, ap- 
pears to us to deserve very great weight, and 
we are disposed to accept it as fiiithfully 
representing the state of matters before the 
volume and condition of the springs was arti- 
ficially modified. Assuming that it accurately 
represents the original state of matters, it 
conclusively negatives the contention that the 
works complained of now intercept waters 
which formerly had a visible flow into the 
*^ Cocos/' It may very well be that some 
portion of the smaller quantity of water 
which originally collected in the marsh, found 
its way by subsoil percolation into the Cocos 


but we see no reason to believe that now when 
the state of things is merely snperfictaUf 
changed, the same amount of water from the 
largely increased volume yielded by the 
springs does not, in a similar manner, ulti- 
matdy reach the stream. 

To sum up, upon this branch of the case, 
assuming that the Pbdntiffs under the iudg- 
ment of 2Srd Februarv 1876 are entitled to 
claim as conceded to them springs which did 
not at its date flow into the Oocos stream, we 
are of opinion, on the evidence adduced, that 
the Plaintiffs have fidled to establish that the 
Beservoir springs, at any time, had an inter* 
nal and visible flow into that stream, or that 
the artificial operations of the Defendants 
and their predecessors, as a whole, have de* 
creased the quantity of water which has pro- 
bably always found its way by subeoU per- 
cdation into the stream. In these circum- 
stances, our finding on this branch of the 
case abo must be in favor of the Defendants. 

We come now to the third and last issue 
raised by the Plaintiffs, vizt whether the 
Plaintiffi have established any wrongful cut- 
ting and destruction of trees and plants pre- 
judicially affecting the right to the waters of 
spring B accruing to them undei the judg* 
ment of SSrd February 1876. It will be re- 
membered that, with regard to this point, the- 
Defendants in their plea admit having cut 
down trees beyond the legal reserves, but 
deny that, within the reserves or around 
the spring or along the course of its waters 
to the Belle Eau, they have cut anything 
except a few Bamboo trees. 

From the evidence there can be no doubt 
that a considerable number of trees and 
plants were by the orders of the Defendants 
cut in the neighbourhood of Spring B, but 
the deposition of Emile Mérandon with re- 
gard to the exact nature and extent of the 
cutting has not been successfully impugned. 
He says : '^ some time ago (the exact date 
does not appear, but is probably in July 1878 
'' alongside spring B^ I cut down some trees. 
*' I out nine ' clusters of Bamboos within the 
*' distance of ten ft^t from the spring (the 
^ legal reserves.) Within the ten feet there 
" were no other trees. Bound the spring,. 
** and on the Mdes I cut no trees within a 
*' limit of 180 feet on one side ; on another 
'< side of £70 feet and on the third side of 55< 
'' feet. On the fourth side the spring is 12 
''feet from the mill canal." This statement 
was corroborated by Mr Aristide Brousse, 
guardian of woods and forests. He mjn : 
** I had been informed that a contravention 
*' had been committed by the cutting of trees 
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** along one of the feeders of the Belle Eau. 
I inspected the place. I found a certain 
quantity of Bambous cut in the reserves of 
that stream ; nothing but Bambous had been 
*' cot in the reserves. AU the place in the 
** neighbourhood had been cleared. 

This being the state of facts disclosed by 
the evidence, we must enquire whether it 
ahows a violation of the rights conferred by 
the judgment in 1876 on the Plaintiffs, and 
founds a claim of damages at their instance. 
It is well, in the first place, to determine 
what constitute the ^* Springs B '' referred to 
in the judgment. The Plaintiffs contended 
that there were comprised under this designa- 
tion /ot«r issues of water arising between the 
stables of ^' Gros Cailloux " and the River ; 
the Defendants admitted that two of these 
issues, namely those which have been desig- 
nated " B '* and " B^ " respectively in this 
suit, were springs ; but denied that the others 
were springs ; alleging that they were merely 
leakages from the Mill Oanal, and from a 
Canal and Basin near the stables respectively. 
A very great deal of evidence has been adduced 
on this point, which however has been mate- 
rially elucidated by the Report of the Survey- 
ors already referred to, dated 13th June 1879. 
From this document it apears, in the first 
place, that in the opinion of both these gentle- 
men, the issue of water known as B^ is not a 
spring but merely a leakage from the Mill 
Canal ; and further that, of the issue known 
as B^, all but a very small quantity, some 
14/OOOths ot^, foot per minute, is admitted by 
both Reporters to be due to leakage from the 
Stable Basin and Canal. With reference to 
this small quantity, a difference of opinion 
existed between the Surveyors : Mr. Maillard 
deeming it a natural spring and Mr. Reid 
considering it also to be leakage. We concur 
in the opinion of the latter gentleman, for the 
reasons given by him in the Report. 

Confiaing our attention to springs B and 
B' (with regard to which, it is to be noticed^ 
and to which, alone special arrangements were 
made at the date of the judgment for collect- 
ing and conveying their waters to the portion 
of the bed of the Belle *£au assigned to the 
Plaintiffs; can it be said, that the Defendants 
by their acts have infringed the judgment ? it 
contains no special stipulation for the protec- 
tion of the springs and their water-course con 
ceded to the Plaintifb. In these circumstances, 
we are not prepared to hold, as contended by 
the Plaintiffs, that an indefinite restriction 
was by the judgment impliedly imposed on 
the Defendants' use of the ground adjoining 
the springs and their course. Had it been 
intenaed by the parties that these springs 
should be specially guarded, and the Oefen* 


dants restrained in their enjoyment as owners 
of the neighbouring ground, we cannot doubt 
that this would have been expressly provided 
for by the judgment. In the absence of any 
provision, we must assume that all that was 
intended to be conceded by the Defendants or 
was understood to be granted by the Plain- 
tiffs, was that the reserves determined by law 
for the preservation of rivers and streams 
should be respected, that is, in such a case as 
this, a distance of 10 feet around the spring 
ai;id along its course on either side. 

So construing the judgment, the only act 
which can be founded on as a breach of the 
agreement embodied in the judgment is the 
cutting of nine clumps of Bambous. No doubt 
this was a wrongful act on the part of the 
Defendants, tho', we are satisfied, in no way 
prompted by malice towards the Plaintiffs. 
Nevertheless, as wrongful, it will ground a 
claim for reparation for any prejudice thereby 
caused to the Plaintiffs. When howevei we 
come to enquire whether any damage has been 
shewn to have resulted to the Plaintiffs from 
the destruction of these Bambous we find that 
the only tittle of evidence adduced goes to 
negative such an idea. Mr. Vandermeersh, 
Civil Engineer, the only witness examined in 
connection with this point, says, ^'* Bambou 
'' trees are considered not good for preserving 
*' streams, and we always give permission to 
'' cut them. I don't consider that the cutting 
'' of these Bambou trees could have in the 
" least diminished the water of B^*' — As the 
cutting of some Bambous within the legal 
reserves of this spring was specially admitted in 
the Defendants' plea, we must, in the absence 
of any conflicting evidence accept the state- 
ment of this witness as excluding the idea 
that the diminution which has certainly of 
late years taken place in the yield of this 
spring, can, in any degree be ascribed to 
the destruction of these Bambous by the 
Defendants. 

On this final branch of the action our de- 
cision therefore must also be in fsivour of the 
Defendants. 

* 

The action is accordingly dismissed and 
the Defendants found entitled to costs. 


SVPREME COURT. 


Retrait sjjockssoral.— RioftT of a Co-Pro* 
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117 OF Ordinance 19 of 1868.~ Article 
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Held ihai aceutding to the wording of Article 
117 of Ordinance 19 0/I868 the clear in- 
tention of the Legislator was to extend the 
principle enacted in Art. 841 of the Civil 
Code which wa$ limited to eo-heirSf to co^ 
proprietors for the reimbursement oftheprioe 

' of undivided, rights tranrferred in an im- 
moveable property owned in common. 

7hat by the words '' any of his rights ** in 
Article 117 0/ the same Ordinance^ it was 
meant that a co-heir might reimburse the 
stranger to a succession who had purchased 
the right of another co-heir in any property 
forming part of that succession. 

That therefore, the right of reimbursement 
existed in our law, even when a co-heir had 
sold only his undivided share in one or 
several properties depending from a succès^ 
sion. 

That Article 117 being silent as to the time at 
which such reimbursement was to be made, 
it was only from the facts of each individual 
case that it could be known whether the co- 
heir who proposed to reimburse the stranger, 
had or had not renounced such right. 

That it could not be inferred from the facts of 
ïhis case that the plaintifi^ intended taciUy 
to renounce her rig at of reimbursing the de- 
fendani. 

The Court accordingly ordered that, if the 
plaintiff paid the defendant the sums in ca- 
pital interests and costs expended by him on 
account of the sales made by him, she be sub- 
rogated into ail his rights. 


BON A VICE,— Plaintiff 


versus 


MARTIN,— Defendant 


Before 

His Honor N. O* Bbstel,— 'Acting Chief 

Judge 

and 

His Honor E. J, Leclézio, — Acting Second 

Puisne Judge 


GAL<A,**-Of Counsel for plaintiff 


W» LbblanCi— Attorney for the same 

P. L. Chastxllibb, — Of Counsel for defen« 

dant 
G. A. RiTTBK,— Attorney for the same 

Record No. 19,888 

i6th August 1879 

The plaintiff who is one of the heirs of the 
late Pierre Tàlbig alias Oiblot, mes the de^ 
fendant who is the purchaser of the rights of 
certain other heirs in several portions of land 
depending from the succéission of the said 
Taibig and asks the Court to decree that she 
is entitled to the '' retrait successoral " in 
this case, and that upon payment by her to 
the defendant of all sums of money in capital, 
interest and costs expended by him on ac- 
count of the sales made to him, and to be by 
and in virtue of the judgment to be given^ 
subrogated into all the rights of the defen- 
dant. 

It is stated in the declaration that the 
rights in the four plots of ground sold to the 
defendant form the rights of inheritance of 
the parties who sold the same, in as much as 
the said four plots of ground composed the 
whole succession ; but during the argument 
it was admitted by the plaintiff's counsel 
that this was an error and that there were 
other assets in the succession. 

According to the latest French jurispru- 
dence under art. 841 of the Civil Code, the 
right of " retrait successoral *^ cannot be ex- 
ercised when, besides the property, a share of 
which has been sold, there are other assets in 
the succession, because it cannot then be said 
that the co-heir has sold his right in the suc- 
cession, '* cédé son droit à la succession *' 
according to the very words of article 841 ; the 
same jurisprudence has established that the 
principle enacted in art. 841 cannot be en- 
acted to cessions such as those of undivided, 
rights in a conjugal community or of a part- 
nership, or of a determined property belong- 
ing in common to several persons. ** En effet, 
** says Demolombe, Traité des successions 
'' vol. 4 No. 92, ce retrait constitue, dans 
'^ notre droit moderne, une exception et une 
€^ véritable anomalie, et s'il n'en faut pas 
€^ moins lui donner sincèrement toute l'éten- 
<' due d'application qu'il comporte, il est 
'' nécessaire aussi de le renfermer dans les 
limites que la loi lui a faites, et de ne pas 
rétendre à d'autres personnes ni à d'autres 
** droits que ceux auxquels s'applique le texte 
^ de l'art. 84U" 

But art. 841 of the Civil Code, altho' not 


et 
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expressly repealed by Ord. 'So. 19 of 1868, 
appears to have been at all events, consi- 
derably modified by art. 117 of oar local Or- 
dinance relative to sales of immoveable pro^ 
pertiesj the first paragraph of which runs 
thus : '' Any person to whom a co-heir or co- 
'' propxietor has transferred ,any of his right 
^* m a common estate» may be desinterested 
'' by the other co-heirs or co-proprietors, or 
'' one of them, by reimbursement of the 
** prices of the transfer, of the legal interest 
*' since the date thereof^ and of the costs of 
*' the transfer." 

It has been argued for the defendant here 
that the words " common estate " used in 
the article meant either a succession or a 
partnership, but could not apply to immo- 
veable properties depending nom a succes- 
sion and bcang only part of the assets thereof. 
We believe that the wording of the article 
conveys clearly the intention of the legislator 
to extend the principle enacted in art. 841 of 
the Code Civil which was limited to co-heirs 
by the French jurisprudence, ta co-proprietors 
mt the reimbursement of the price of undi- 
vided rights transferred in an inmioveable 
property owned in common. We also believe 
that by using the words ** anv of his rights " 
the legislator meant that a co-heir might reim- 
burse the stranger to a succession having 
purchased the right of another co-heir in any 
property forming part of that succession, 
otherwise we would come to this singular 
consequence : that an ordinary co-proprietor 
might rfimburse the transferee of hk co- 
proprietor, in an immoveable property be- 
longing undividedly to them both, whereas 
a co-heir could not reimburse the trans- 
feree of his co-heir who would have ceded his 
rights in one or several of the immoveable 
properties belonging in common to them, as 
forming part of a succession 'having accrued 
to them. This consequence would constitute 
an anomaly and place the co-heir in a worse 
position than an ordinary co-proprietor, which 
is not admissible — a co-heir having still 
better motives than such a co-proprietor to 
exclude a stranger. We think that article 
117 of the local Law of 1868 had for one 
of its objects to settle what was a vexed 
question among the French Commentators 
and^ in the french Courts viz : whether the 
cession of an undivided share in one or 
several properties depending from a succession 
gave the right of exercising the '* retrait suc- 
cessoral,'' only it has setded it against the 
opinion of the majority of commentators and 
of the latest jurisprudence *of the Court of 
Cassation, but it could hardly do otherwise 
having reenacted by the same clause the r#- 
irait of which Pothier speaks in his '* Traité 
des Betraits ** par : 2 *' cdui que quelques 


*' coutumes accordent aux cd •propriétaires par 
*' indivis d*une chose, lorsque l'un d'antre 
'' eux vend sa part incUvise à un étranger "-^ 
which had been abolished during the revolu- 
tion, and left aside by the framersof the Code 
Civil. 

We are therefore of opinion that the 
right of reimbursement exists in our Law 
such as it is since 1868, even when a co-heir 
has sold only his undivided share in one or 
several properties depending from a succès* 
sion. 

But when is such right to be exer<nsed ? In 
this case it appears that one Antoinette Bo- 
navice in whose rights the plaintiff now 
stands, called the defendant before the Master 
of this Court as a party to the Licitation 
asked by her of the very plots of ground, 
shares of which he had purchased about 8 
years ago from certain of plaintiff's oo-heirs, 
and it has been argued on behalf of defendant 
that the plaintiff had thereby recognized his 
rights of co-proprietor, acquiesced in the trans^. 
fers made by her co-heiss, and renounced her 
right ot reimbursement. 

Art 117 of Ordinance 19 of 1868 is silent 
as to the time at which the reimbursement is 
to be made. It is only from the facts of each 
individual case that it can be gathered whether 
the co-heir who proposes to reimburse the 
stranger to a succession, has or has not re- 
nounced such right. 

• 

In this case proceedings in Licitation were 
begun before the Master by Antoinette Bona* 
vice in July I877«-and the defendant was 
called by her as a party to the Licitation, as 
holder of the rights of some of her co-heirs— 
the proceedings were stayed in December of 
the same year, upon the application of. third 
parties who claimed the land as their own, 
until the Supreme Court do adjudicate upon 
their claim. It was in April 1878 that the 
plaintiff entered her present action for the 
purpose of being allowed to exercise her right 
of '* retrait successoral. " Do those facte 
amount to a tacit renunciation on the part of 
the plaintiff to exercise such rights. The de- 
licate question of knowing whether the '^ re* 
trait successoral " may^ be exercised, pending 
the preliminary operations of a partition, an,a 
more especially when the transferee has been 
called as such by the co-heir who wishes af- 
terwards to exclude liim, has been fully exa- 
mined bv Demolombe Vol. IV, Nos. 126- 
137— and we agree with him when he says : 
^ 11 faudrait d'autres actes pour que Ton i>ût 
^ induire, contre les héritiers, une^ renondaf 
^ tion tacite au retrait successoral, il faudrait 
" des actes desquels cette renonciation résultat 
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nécessairement ; or, la règle générale qui 
nous parait pouvoir être proposée est que 
ces actes doivent être tels qu ils soient in- 
compatibles avec l'exercice ultériear da re* 
trait, en ce sens qu'ils ne permettent pins 
de remettre le cession naire en lui rembour- 
sant seulement le prix de la Cession, au 
même état que si la cession ne lui avait 
pas été faite/' 


It is tbe established jurisprudence that the . 
'* retrait successoral '^ may be exercised so 
long as there has been no definite partition, 
unless there has been express or tacit rnnun- 
ciation, and in 1872 the Court of Chambéry 
has ruled, as a consequence of this jurispru- 
deoce that it can be exercised even after a 
piovisional partition between co-heirs and the 
transferee of their co-heir (Dev. 72, 8, 77.) 
Without expressing any opinion upon this 
last decision, we think that the facts of the 
case now before us are not such as to lead us 
to presume that the plaintiff intended tacitly 
to renounce the rights of reimbursing the 
defendant and we order that^ if within the 
delay of four weeks from this day, she pays 
to defendant, the sums in capital, interests 
and costs, expended by him on account of 
the sales herein before mentioned, she be 
subrogated into all his rights. 

As the points decided in this case are of a 
somewhat delicate nature and came, we be- 
lieve, before the Court for the first time since 
Ord. 19 of 1868 was enacted, and also on 
account of the circumstances of this case, we 
order that the defendant shall pay to plaintiff 
only the half of her costs. 


SlJPREnE COURT 


Action in Cancbixation of cxbtain sales 
on thb ground that thbt v^bb 8imu- 
LATBD. — Fraude a la loi. — Contre 

LBTTRB. — Loss OF THE SAKE. — PaKOLS 

ETiDBNCE.— Art. 1348 op Civil Code. 

In this c<ue the plaintiff' asked the Court to de* 
crée that three sales made by Mm and one qf 
his sons to the defendant, another of his sons, 
were simulated sales, and that the pi oper* 
ties sold still belonged to him in as much as 
en the day of the sale the d^endant had 
signed a *^ contre lettre " in which he ae* 
hundedged that the sales were simulated 
and that in reality the properties sold were 
the plaitUifts, and would be returned to him 
: when required, or in tlie event qfplaintiff*s 
' Meoih would become the property o/the Ma- 


homedan church of which plaintif was the 
high Priest* 

The plaintif Jurther averred that ihe '« Contre 
lettre '' was stolen from a press where it had 
been placed, and that from that time the de* 
fendant began to pretend that he was the 
lawful owner of the properties which the 
plaintif had enjoy ed after the said sales and 
up to ihe loss ofihe** Contre lettre 'V and 
that the defendant refused to sign a sale of 
these properties to the represetitatives of Ûte 
Mahomedan church. 

The plaintiff therefore moved to prove by pa* 
role evidence ihe facts alleged by him on the 
ground that the acts attached as simulated 
contained a " fraude à la Id,** and contend* 
ed that he was, at all events, ejititled to prove 
the loss of the Contre lettre and the contents 
thereof 

Held that if parole evidence is admissible to 
to prove simulation in a deed, when such si-- 
mutation has been resorted to to commit a 
^^ fraude à la loi^** it is because in such case 
it is considered there is a moral impos- 
sibility of obtaining a written proof oj the 
real agreement, and in this case it would not 
be said that there was any such moral impos^ 
sibility in as much as when the sales were 
made by the plaintiff and his son to the de* 
fendant, a contre lettre was signed by the 
purchaser in favour of the Vendors. 

Held thdt the plaintiff*s notice of facts not 
having alleged in a precise manner that the 
loss of the Contre lettre was the result of a 
•* cas fortuit '* as required by Art. IS48 of 
the CivU Code, the Court could not allow 
parole evidence to be adduced ^' in hoc statu " 
to prove the loss alleged, and as a conse^ 
quence the ccjitents of the lost document ; 
but seems, that if the notice of facts contained 
more particulars in such respects, parole 
evidence might have been adduced. 

SOBDAB,— Plaintiff 

versus 
SOBDAB & OTHERS^-- Defendants 

Before 

His Honor A. G. Ellis, — Acting First 

Puisne Judge 

and 

Hi Honor E. J. Lbclezto, — Acting Second 

Puisne Judge 
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W. Nbwton,— Of Counsel for Plaintiff 
N. Arnaud, — Attorney for the same 

E« Oallet,— Of Counsel for Defendants 
F. SiMONET» — Attorney for the same. 

Record No. 19,459 

i6ih August 1879. 

The Plaintiff in this case is a High Priest 
of the Mahomedan creed in this Island and a 
proprietor ; he sues his son Taïob Bacosse 
Sobdar, one of the Defendants, and asks the 
Court to decree that three sales of properties, 
situate in Port Louis and fully described in 
the declaration made by plaintiff and his 
other son Myrdia Ally Bacosse Sobdar to 
Taïob are simulated sales, and that the said 
properties still belong to the plaintiff, and 
further (in case the said sales be considered 
as valid) to cancel the said sales on account 
of the smallness of the purchase price ** vilité 
de prix." 

Before the Court the plaintiff did not insist 
upon the question of *' vilité de prix " but 
prayed that he be allowed to prove by wit- 
nesses the facts alleged by him and mentioned 
both in the declaration and in the notice of 
facts. 

The plaintiff's allegations are that he was 
the owner of four plots of ground situate in 
the District of Port Louis, that by an act of 
Notaiy Durand Deslongrais dated the 12th 
May 1874, he sold the bare ownership of the 
£rst and second properties to his son Myrdin 
Ally, and that on the same day the latter 
signed a *' contre-lettre " acknowledging that 
this sale was a simulated one and that in 
reality the plaintiff remained the owner of 
the bare ownership (nue propriété). This 
'^ contre-lettre '' has been produced, and it 
contains in addition to the above acknow- 
ledgement the following declaration : *^ Et je 
** déclare en outre qu'en cas de mortalité la 
vente de la nue propriété passée à mon 
profit reviendrait à l'Église pour son enlre- 
** tien." 


44 
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The plaintiff further alleges that on the 
26th August 1875, Myrdia Ally being vervill, 
and fearing he should soon die, sold the bare 
ownersHip.of the said two properties to his 
brother Taïob, and that on the same day he, 
plaintiff, also sold to the said Taïob the bare 
ownership of the two other properties re- 
maining to him. The two acts of sale were 
drawn up by the same notary (Mr Jollivet) 
and the plaintiff avers that on the same day 
the defendant Taïob signed a ** contre lettre " 
in which he acknowledged that the sales 
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made to him were simulated, and that in 
realit) the properties sold belonged to his 
father, the plaintiff, and would be returned 
to him when required ; or in the event of his 
death, would become the property of the 
Mahomedan Church where the plaintiff offi- 
ciates. The said sales having been made 
with a view to equally (sic) secure to the 
Church to which the plaintiff and his fa- 
mily belong, the enjoyment of the said pro- 
" perties," 

It is also stated in the declaration that the 
" contre-lettre " given by the defendant Taïob 
Sobdar to the plaintiff was placed by the 
latter in a press (armoire") with other papers 
belonging to him and that Taïob well knew 
that the said ^' contre-lettre " was in the said 
armoire. That the plaintiff after the said sales 
continued to enjoy the above properties as 
his own. That about the month of November 
1876, the said ^* contre-lettre '' was stolen 
from the said press, and in the same month 
and year Taïob began to pretend that he was 
the true and lawful owner of the said pro- 
perties, and that, although often requested by 
plaintiff, he has refused to sign a sale of the 
properties to the representatives of the Ma- 
homedan Church. 

Such are the principal facts which the 
plaintiff wishes to be allowed to prove by pa- 
role evidence. The motion has been objected to 
by the defendant Taïob who declares the 
sales were bona fide sales made before nota- 
ries public, that he had paid the prices sti- 
pulated in the deeds and that he is the lawful 
owner of the bare ownership of the several 
properties, the usufruct of which still belongs 
to his father. 

We see from the Record that when the 
case came a first time before the Court, tt^è 
two brothers Mirdia and Taïob were examined 
on their personal answers, but the plaintiff's 
cpunsel when arguing the question of parole 
evidence before us, did not rely at all upon 
the answers made by the two defendants, 
and rested that part of his case entirely uf)on 
a point of law. 

He contended that the allegations made by 
plaintiff were of such a nature that it was 
clear that the acts attacked as simulated, 
amounted to a " fraude à la loi *' their effect 
being either to create a preference in favor of 
one of the sons to the detriment of the other, 
or to constitute a donation in favor of the 
Mahomedan Church to the prejudice of the 
two sons of the plaintiff, that in either event 
the sales were made in fraud of the law ^ of 
succession, and that in France an exception 
was made to the rule prohibiting parole evi- 
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dence as a means of shaking the validity of 
written oootracts in favor of cases in which 
^ fnude à la loi " was averred to have taken 
place. In support of his contention the plain- 
tiir quoted B.V. 1867, 1, 245,-1875, 1. 15 
LanmMère under art. 1S48. » 

We have carefully examined the above deci- 
sions of the Court of Cassation and the cir- 
eumstances under which they were given, 
and we do not think they are applicable in 
the very dissimilar circumstances of this case. 
In Larombière 1, 19 under Article 1S48 
we find that the ground upon which, when 
** fraude à la loi *' is averred, the Courts in 
France allow parole evidence, is the moral 
impossibility in which the party to whose 
prejudice such fraud is practiisedy finds him- 
self of obtaining a written proof of the simu- 
lation* ** Demander en efiet en pareille^ cir- 
^ constance, says Larombière, une reconnais- 
** sance mutuelle de simulation frauduleuse, 
^ ce serait manifester durement ^intention 
** de ne contracter que pour la forme, et 
** de se réserver pour en user, plus tard, le 
*^ moyen d'éluder l'engagement en démas- 
'* quant la fraude qu'il contient enversla 
*' Ioi»««,»»»««.»tt Ce ne serait plus une si- 
" mulation si les parties elles-m^es pren- 
'^ nent soin de rédiger, parallèleiàait à l'acte 
'' frauduleux et simulé un autre acte qui en 
" rétablit la vraie cause et le véritable carac- 
'* tère. A la différence des simulations ordi- 
'^ naires toute idée de contre-lettre est donc 
'' irréconciliable avec la rédaction d'un acte 
" destiné, par suite d'un concert commun, à 
'' couvrir une fraude à la loi. Ainsi nous 
'^ avons raison de dire qu'il y a impossibilité 
'^ morale d'en avoir une preuve écnte, et dès 
^' lors nous nous trouvons pleinement sous 
** l'application de l'exception consacrée par 
'* l'article 1348." 

Here we find on the contrary, that when 
the sales were made to Taïob Sobdar by his 
father and his brother a '* oontre-lettre " is 
alleged to have been signed by the purchaser 
in favour of plaintiff ; it would therefore ap- 
pear that there was no moral impossibility of 
obtaining a written proof of the real agree- 
ment between parties and of the simulation 
contained in the sales. We cannot conse- 
queutly assimilate the present case to one in 
which the legal presumption must be that it 
was not possible for the plaintiff to procure a 
written proof of the obligation contracted 
towards him. 

But it has been further alleged by the 
plaintiff that the '* contre-lettre " siven to 
him by the defendant Taïob, was placed in 
his press where it remained with other papers 
to the knowledge of Taïob until the month of 
November 1876, when it was stolen. 


We would have been disposed to allow ihe 
proof by witnesses of the loss of this doca« 
ment if the notice of fiicts had specified with 
more details the circumstances accompanying 
the disappearance of the '* contre-lettre ; " do 
these circumstances amount to the *' cas for- 
tuit imprévu et résultant d'une force majeure " 
spoken of by parag. 4 çf art. 1S48 ? In the 
absence of facts upon this point we cannot say* 
Mr Laurent, the much esteemed Belgian juris- 
consult,who has examined very fully this ques» 
tion of the proof of the loss of a contrelettre, 
(Yol.l9 No* 562-64) and who is of opinion that 
the possession and loss of a *' contre-lettre," 
like those of any other title, and as a conse- 
quence the contents of the lost document, 
may be proved bv witnesses, states however 
that it must be clearly shown (and of course 
distinctly alleged) that the loss is the lesull; 
of a cae fortuit as required by art 1S48 ; in 
other words, it must be alleged and proved 
how and when the loss has been suffered 
either through violence or fraud, or some un- 
avoidable event. Larombière, in section 42, 
under article 1888, explains very clearly 
what should be done. ^* Cette preuve à fiûre 
'' comporte elle-même la nécessité d'établir 
^ précisément le cas fortuit allégué. Il faut 
démontrer par quel accident l'acte instm- 
mentaire a été perdu ou a péri. On doit 
donc repousser comme moyen indirect d'élu- 
'* der les prohibitions de la loi, toute alléga- 
** gation d un cas de perte quelconque, sans 
'' caractère précis, vaçue, indéterminé. Comme 
*^ l'est de sa nature, le cas de perte dans son 
'' domicile, au bureau des hypothèques ou de 
'' l'enregistrement, dans le cabinet d'un 
** avoué, d'un avocat, ou même dans un dé- 
** ménsgement ordinaire. Ce n'est pas là le 
cas fortuit, imprévu et résultant d'une force 
majeure dont parle Tarticle 1848. Ce n'est 
'* pas non plus l'accident déterminé, particu- 
" lier dont le bon sens et la raison demau- 
*' dent, avant tout, la preuve précise. 
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We must not forget that we are asked here 
to set aside notarial deeds in which it is 
stated that certain properties have been sold 
and paid for, upon the allegation that the 
purchaser has given to the vendor a written 
declaration, now lost, which is the very re- 
verse of what is contained in the authentic 
deeds produced. 

We must have before us very precise data 
upon which the existence and loss of that 
written declaration may be verified before we 
can accepterai evidence with regards toits 
terms. 

The notioe of facts in this case being in* 
sufficient upon this point, we cannot in the 
present state of the procedure, allow the proof 
of the disappearance of a ^' contre-lettre '* 
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moll as it Û alleged, and until the posses- 
mon and loss of the docutjdent are alleged 
and proved as the law requires to the satis* 
faction of the Court, we must also refuse to 
allow the proof of its contents by parole evi- 
dence. 

Costs reserved. 


SUPREME COURT 


Claim of a shop in possession of the 
assignees of a bankruptcy.— a peti- 
tioning c&bditor dobs not represent 
THE Bankruptcy, — His liability. 

HeUlthcU, inthU case, the plaintiff had dearly 
proved thai the shop claimed by him was 
botsffht and paid for by him and was there- 
fore his property. 

Thai the defendt^nts could not be put out oj 
cause in as much as they had pUt in pleas 
denying :the plaintiffs s allegations of owners 
ship and averring fraud against him, and 
that having been unsuccessful on these pleas 
the plaint^ was entitled to judgment against 
them» 

I%at thejact that a creditor had presented a 
petition for <m adjudication of Bankruptcy 
did not invest him with any oficial capacity 
to represent the Bankruptcy» 

That therefore in this case, the defendants as 
petitioning creditors, having taken an active 
attitude, were personally liable and ought 
accordingly to bear a portion of the costs. 

The Court gave judgment for plaintiff with 
half the costs against Capeyron If Delange 
and the other half against the Bankruptcy 
of Ah' Ho». 

WONGLYKE,— Plaintiff 

versus 

CAPETBON & DELANGE,-^ Defendants 

Before 

Hi^ Honor N. G« Bestel,— Acting Chief 

Judge 

and 

is Honor £. J. Leclezio, — Acting Second 

Puisne Judge 


T. L. Jenkins,— Of Counsel for Plaintiff 
E« LAURBNT^^-oAttomey for the same 

E. Pellereau,— Of Counsel for Defendants 
A. Rolando^— Attorney for the same 

Eecord No. 20,137 

1st September 1879 

In this action the jplaintiff who is a Chinese 
trader, sues the official assigpbee of the Bank« 
ruptcy Ah^Hon, and Messrs Capeyron and 
Delange who were the petitioning creditors 
in the said Bankruptcy, and prays the Court 
to decree that the plaintiff is the sole and 
exclusive' owner of the shop situate in Far- 
quhar street. Port Louis, which has been 
taken possession of by the official assignee as 
being part of the Bankruptcy 4h^Hon. 

The action is brought in consequence of 
certain proceedings in the Court of Bank- 
ruptcy, originated by an affidavit of Mr J* 
Delange of the ûnA Capeyron & Delange, bf 
which the Court was informed that thé Bank- 
rupt Ah«Hon had two shops one in Church 
street, the other in Farquhar street, that the 
shop in Farquhar street is now allesed to be 
the property of one Wonglyke a Chinaman. 

That the said Wonglyke can give informa- 
tion concerning the person, trade, dealings 
and estate of the Bankrupt. 

That the said Wonglyke, as he has been 
informed and verily believes is suspected to 
have or supposed to have some estate of the 
said Ah-Hon in his possession. 

That it is necessary that the said Wong- 
lyke be examined before this Court concern* 
ing his trade with the said Ah-Hon. 

Thereupou a summons was issued calling 
upon Wonglyke to appear before the Court 
to bo examined and give evidence concerning 
the person» trade dealings or estate of the 
Bankrupt. 

In obedience to this summons, the plaintiff 
appeared before the Court and was examined 
as a witness. Other witnesses were also 
called and examined by the Counsel of Messrs 
Capeyron & Delange who afterwards moved 
the Court to send the official assignee in pos- 
session of the shop, à motion against wbich 
Wonglyke who was not assisted by Counsel, 
and who, called no witnesses, did not shew 
cause. The Court ordered the official assignee to 
take pdisession provisionally the said posses- 
sion to wïome definitive if within eight days 
the said Wonglyke has not taken bâbre the 
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competent Court proper proceedings to esta- 
blish that he is the real owner of the said 
shop. 

Within this delay, this present action was 
entered. The official assignee in his plea in 
answer to the declaration, after stating that 
althongh as official assignee he has used every 
means to ohtain it, he is not in possession of 
sufficient information either to admit or re- 
ject the plaintiff's claims and in consequence he 
abides by the decision of the Court. The 
other defendants in their plea, Messrs. Ca- 
peyron & Delange, denied and traversed the 
plaintiff's allegations and specially averred 
the shop has been and now is the property of 
the Bankrupt Ah-Hon, who did fraudulent- 
ly place it under the name of plaintiff a short 
time before keeping out of the way and con- 
cealing himself in order to defraud his cre- 
ditors. 

That, even admitting but only for argu- 
ment's sake that, by the judgment to be given 
in this cause, the said plaintiff be declared 
the owner of the said shop, the said defen- 
dants Capeyron 8f Delange most formally con- 
test and deny that the plaintiff has or may 
have both in law and in equity any right of 
entering against them any action or actions 
whatsoever, either in the shape of action in 
damages or otherwise. 

There was also a plea to the jurisdiction 
of this Court, but this has been already dis- 
posed of by judgment of twenty sixth day of 
June last. 

After issue joined between the abovenaraed 
parties, Mr. J. Delange who had been elect- 
ed Creditors* assignee of the bankruptcy Ah- 
Hon was by Judge's order made a party to 
the suit and in answer to the declaration he 
has filed pleas similar to those of the defen- 
dants Capeyron & Delange. 

The plaintiff's case is that the shop claimed 
formerly belonged not to Ah-Hon the bank- 
rupt but to another Chinaman of the same 
name, from whom he purchased it for a sum 
of X 2.088.35} which was entirely paid over 
to the vendor. 

Messrs. Capeyron & Delange and J. De- 
lange as, we have just seen, contend on the 
other hand that the shop really belonged to 
Ah-Hon the Bankrupt and was only placed 
under the name of plaintiff for the purpose of 
defrauding the Creditors of the bankrupt.* 

The first question which we have to decide, 
is whether there was such a purchase as the 
plaintiff avers. 


Upon this point we have heard the evidence 
of the plaintiff himself, of the Chinaman Ah- 
Hon, who is represented as having been the 
vendor and of two other Chinaman who acted 
as witnesses to the transaction. They all swear 
that about the end of October 1878, the plain- 
tiff bought the shop from Ah-Hon for a sum of 
$ S,038,35| which was the value fixed by an 
inventory, of the goods in the jshop, and the 
price was really paid by plaintiff to the ven- 
dor in two instalments, first a sum of $ 1,000 
on the twentieth of October last year and the 
balance $ l,038.35| on the thirtieth of the 
same month, and when the inventory was 
completed the licence was transferred to the 
plaintiff. 

As further proof of the transaction, the 
plaintiff produced three documents written in 
Chinese characters, to which are annexed 
duly authenticated translations. They purport 
to be the inventory of the shop and receipts 
for the two sums paid by plaintiff to Ah-Hon. 
The receipts bear the names of Ah-Hpn the 
vendor and of Athow and A. Marie witnesses 
and all these documents were identified before 
us by them. 

It was also proved to us by the plaintiff 
that a notice of the transfer of license by Ah- 
Hon to Wonglyke the plaintiff was published 
in the Government Gazette of twelfth of Oc- 
taber last (1878), that the transfer itself was 
effected at the Receiver General's office on 
the thirtieth of the same month, that the sign 
board was altered into the name of plaintiff 
on same day, that the plaintiff paid the rent 
(Rs 110 a month) of the premises occupiedfor 
the shop from first November (date of the first 
receipt produced before us) up to the time 
when he was eiected by the official assignee» 

For the defendants no direct evidence was 
led to rebut the evidence of the plaintiff and 
his witnesses with regard to the sale of the 
shop, or to support the allegation of fraud in 
their plea* But it was attempted to prove 
that the shop really belonged to the bank- 
rupt; altho' it was managed by the other Ah- 
Hen and in the argument our attention was 
called to circumstances which it was contend- 
ed rendered the plaintiff's story impossible or 
to say the least extremely ynlikely. 

We have considered these points and we 
are not satisfied that they are of sufficient im- 
portance to lead us to the conclusion that the 
witnesses who swear (all of whom have been 
carefully cross examined bv the Defendants^ 
have committed wilful perjury and that the 
receipts and inventory produced are false ins- 
truments fabricated for the purpose of giving 
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isolonr to a fraud, nor are we satisfied that the 
fihop was the property of the Bankrupt. It 
appenrs to us that the evidence of the defen- 
dants on this point amounts to this. That the 
bankrupt gave himself out as the owner of 
that shop and was in the habit of buying 
goods which he said were for the shop in Far- 
quhar street. 

This is perfectly consistent with the hy- 

Eothesis that the Bankrupt, who, it is proved 
ad a shop in Church street and another in 
Grand Poi:t, falsely represented himself to 
the brokers &c. with whom he dealt as the 
owner of the shop kept by the other Ah- 
Hon and that for the purpose of obtaining 
further credit. Besides, we do not think that 
in the view we are disposed to take of the 
case, it is necessary for us to decide >?hether 
the shop belonged to the Bankrupt or to the 
plaintifirs vendor. We find that this latter 
kept the shop, that he paid the rent, that the 
license and sign board bore a name which 
was his own, altho' it happened also to ' be 
that of the Bankrupt and that there was 
nothing to warn the public and parties deal- 
ing with, him that he was only keeping the 
shop in the capacity of agent for the Bank- 
rupt as contended by the defendants. 

Such being the position of plaintiff's veu« 
dor with reference to the shop, we find it 
proved that the plaintiff bought and paid for 
the shop, that he took possession and re- 
mained in possession until ejected by the 
official assignee. 

We are of opinion that these facts being 
proved to our satisfiftction, we must adjudge 
that the plaintiff is the owner of the shop in 
dispute.. 

We have now only to dispose of the last 
plea of the defendants which is to the effect 
that even admitting the facts, no action in 
damages or otherwise lies against them. We 
have of course in this no opinion to give now 
as to the competency of any action in dama- 
ges by the plaintiff against the defendants, 
and it appears to us that the plea is to be 
-considered only in connection with the mo- 
tion which was made by the Counsel of 
Messrs Capeyron & Delange ac the end of 
the argument, that they be put out of the 
cause with costs. 

We do not think we can assent to this 
application.— -As we have pointed out tibe 
proceedings which led to the plaintifl's shop 
being taken possession of by the assignees 
were originated by Messrs Capeyron & De* 
lange. — ^They have besides after this action 
was brought, and when an opportunity was 


^ven to them to disown any responsibility 
m the matter, put in pleas denying the plain- 
tiffs allegations of ownership and averring 
fraud against him. On these pleas, they have 
been unsuccessful and we think that the 
plaintiff^entitled to Judgment against them. 

It was also argued that, they acted in the 
capacity of petitioning creditors and cannot 
therefore be personally liable in this action.-— 
We do not think that the fact that a creditor 
has presented the petition for adjudication of 
Bankruptcy invests him with any official ca- 
pacity, to represent the Bankruptcy. — ^This is 
properly the function of the Assignees, — to 
which the defence to this action might have 
been left by Messrs Capeyron 8f Delange.— 
Instead of doing so, they have taken an active 
attitude in the proceedings and should, n^e 
think, bear at least à portion of the costs. 

We will accordingly award Judgment for 
plaintiff, with half the costs against Messrs 
Capeyron & Delange. The other half to be 
borne by the Bankruptcy Ah-Hon, represent- 
ed by the official and Creditor's assignees. 


SUPREME COUBT 


biotiok fob leave to appeal to pkivy 
Council. — Value op mattsk at issue.— - 
Incompetency of the Court hebb to 
decide whether the plaintiff had 
acquiesced in the judgment given 

AGAINST HIM. — - OrDER IN CoUNClL OF 
18S1. 

Held that, in the circumstances of this eascj 
the Court could not refuse the Petition for 
leave to appeal to the Privy Council as the 
plaintes interest in the matter at issue was 
of greater value than £ 1,000. 

That it is not competent for the Court here, 
whose functions^, as defined by the Order in 
Council 0/1831, were merely ministerial to 
decide whether the plaintiff^ had or had not 
forjeited his rifht o) appeal, in toithdrawing 
ftom the Begistry of the Supreme Court the 
money tendered hy Mm in payment of the 
premiums due hy him, after jttdff ment given 
against him hy the Court, 

The Court therefore granted the leave prayed 
for toithaut costs. 
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HBWETSON,— Appelhiit 


THE NORTHERN ASSURANCE COM- 

PANT,— Respondents 


Befiire 

His Honor A. 6. Ellis,— Ciiief Judge 

and 

His Honor E. M. Wood,— Acting Third 

Puisne Judge 


W. HswBTsoN, — For 


P. L. Chastbllibil,«— Of Counsel &r 
pondeats 

E. DuviviER,-— Attorney for the same 

Reeord No. 19^897 

19^ September 1879 


These cases iuTolved a question as to the 
snm payable for premiums upon a policy of 
Assurance for £ iOfiOO. The plaintiff ten- 
dered to the defendants the amount that he 
contended was due in respect of the pre- 
miums in question, and his tender having 
been refused paid the amount into Court, 
and summoned the defendants to shew cause 
why the tenders made by him should not be 
dedared to be good and sufficient and further 
why the defen£uits should not be ordered to 
take out the money paid into Court and give 
acquittances to the plaintiff for the premiums 
in respect of which it was paid* 

The Court dismissed the suamionses and 
{he plaintiff now comes before the Court with 
a petition for leave to appeal to Her Majesty 


in 




It is not denied on behalf of the defendants 
that flie eflkct of the judgment of the Court 
is to cause the policy to lapse, and Uie plain* 
tiff's interest in the policy » of greater value 
than £ 1000 ; so that so for as concerns the 
Yafaie of the property involved these actions 
aie unquestionably appealable ; but it is con* 
tended that the plaintiff by his conduct sub- 
aequent to the advene decision of the 8u- 
prane Court has forfeited his right df appeaL 


It appears that the plaintiff shortly after 
the Court had given judgment withdraw fitom 
the Registry of the Court the sums depoaitel 
leaving at die same time with the Registrar m 
notice by which he affected to iceeiw to hioÉ^ 
self all rights of appeal competent to him<— he 
has moe attempted to dqposit the monej 
again, but the Registrar in consequence of « 
notice from the defendants has declined to 
accept it. 

It is now contended that the conduct ef the 
plaintiff amounts to an acquiescence in the 
Judgment of the Court, and that by removing 
the subject matter of Uie original aodon, he 
has estopped himself from appealing and the 
Courtis asked to dismiss his Petitkm for leave 
toappeaL 

The plaintiff, as we understand, contends 
that the reservation of his rights made at tte 
time of the withdrawal is sufficient to negative 
the idea of acquiescence ; and tiiat hu de- 
mand that the tenders made by him should 
be declared good and sufficient is separaUe 
from that iMut of his claim which reutes to 
the payment of money into Court. 

We are of opinion that we cannot in the 
circumstances refuse the Petition for leave to 
appeal. Whether or not the principle of ac» 
quiescence as defined by the French Courts 
applies to judgments of this Court and whe- 
ther or not the conduct of the plaintiff in the 
present case amounts to an abuidonment of a 
part or the whole of hie claim against the de- 
fendants are questions of some nicety that we 
do not feel entittled to decide. The Royal 
Order in Council 1831 gives an absolute light 
of appeal to any person against whom a de» 
cision involving property to the amount or 
£ 1,000 has been given, and we do not think 
it is competent for us to decide the question 
as to the plaintiff having forfeited his right to 
appeaL 


The plaintiff having presented 
within the prescribed delay and 
that the amount at stake exceeds 
value, it appears to us that the 
the Ck>urt as defined by the order 
are merely ministerial and that it 
this Tribunal that the objections 
fendants should be urged. 


his petition 
satisfied us 

£ 1,000, in 
functions oC 

in Council 
isnotbefim 

of the de-^ 


The objections of the defendants may affinrd 
good ground for an application to the Pnwj 
Council to quash the appeal, but we do not 
consider tibem to be of such a nature as to 
enable us to refuse the present petition, we 
accordingly grant the plaintiff the leave prayed 
foe No costSv 
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SUPREME COVRT 


Action fok Goods sold and dblivbred. — 
Compensation. — Aveu Judiciaire. — Ar- 
ticles 1291 & 1S56 OF THE Civil Code. 

Meld that the prineipie laid doton in Article 
1856 of the Civil Code with regard to the 
*' aveu judiciaire * did not apply to the de^ 
position of a pa fty to a êuit^ who is eaeamin- 
ed on oath as a witnese in his own behalf; 
and that the teetimony of such a party must 
he regarded in the same light as the testi* 
mony of any other witness^ and that hie 
opponent was entitled to ask the Court to 
accept so mitch of it as wasfatorable to him 
and to discard the remainder. 

Held that claims which could readily be liqui' 
dated without delay or litigation were ^' li" 
guides^* in the sense qf Article 1291 of the 
Vivil Code ; and that, in this case, the plea 
of compensation put forward by the defeny 
dants was well founded. ' 

Pdd lastly that, in the circumstances of the 
case, the plaintiff had proved that lie had 
supplied goods to the defendants to the 
amount claimed by him ; but that the defen* 
dants had established tluxt the debt due by 
them had been extinguished by compensation 
with a larger amount due to them by the 
plaintiff. 

Action dismissed with costs* 


AUGUSTE TOUSSAINT.— Plaintiff 


versus 


BRÉARD A WIFE,— Defendants 


Before 

His Honor A. G. ElliSj— Chief Judge 

and 

His Honor E. M. Wood,— Acting Third 

Puisne Judge 


< 


E. Pellbreau,— Of Counsel for Plaintiff 
G. Nei¥ton,— Attorney for the same 

L. RoviLLARD«— Of Counsel for Defendants 
P. E. DB CHAZAL,-«Attomey for the same 


Recotd No. 19,608 

Wh September 1879 

This is an action in which the plaintiff 
seeks to recover payment of the sum of Rs» 
1,921.42 c.(or as it is incorrectly styled in the 
declaration $ 960,71 c.) being the value of 
certain goods which the plaintiff supplied 
between 1860 aud 1862' for the use of the 
Estate Savannah, which then belonged to 
the defendant Mrs Bréard, on the order of her 
manager Mr Darné. In support of this claim 
the plaintiff produced accepted accounts and 
Bons for the various items supplied, and was 
examined as a witness in his own behalf, 

The defendants did not deny that Mr 
Darné was their duly authorized manager, 
nor that the goods were ordered by him, and 
employed for the use of their Estate, but 
contended that the plaintiff's claim had been 
extinguished by compensation with a like 
amount of a large debt due to them by the 
plaintiff, as rent for a store belonging to Mrs 
Bréard, and occupied by the plaintiff from 
May 1860 to July 1863. 

In reply the plaintiff joined issue and 
pleaded that the claim for rent founded on 
by the defendants had been the subject of a 
settlement between the parties, and further, 
that any claim of this nature could npt be 
made good by way of substantive action. 

.- 

Subsequently an action was entered by Mr 
and Mrs Bréard against Toussaint for pay- 
ment of a sum of $ 4,950 (or more corecUy 
Rs. 3,900) being the sum alleged to be due 
by Toussaint for rent of the store above men- 
tioned from May 1860 to July 1863 (S9 
months) at the rate of $ 50 (Rs. 100) per 
month. 

The two actions were heard at the same 
time. No additional evidence was adduced in 
the second suit, the evidence in the first ac- 
tion being by consent imported into die 
second. We shall proceed to dispose of the 
action at the instance of Toussaint in the 
first place. 

In support of their claim for rent which 
the defendants telied on as having extin- 
guished by compensation the amount due for 
furnishings made by the plaintiff to the Es* 
tate Savannah, the defendants mainly relied 
on the evidence elicited firom the plaintiff in 
cross examination. In the course of his cross 
examinatipn Toussaint admitted that he had 
occupied the store belonging to Mrs Br^ard 
from 1860 to 1863, at a monthy ren^ of 
$ 50. He further stated that the sum wlueh 
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had 80 become due by bim, had been the 
aulnec); of a settlement between him and Mr 
Breard actiog on behalf of his wife, in the 
«ourse of the year 1863. That at that date he 
held bons for wood and lime supplied to 8a- 
yannah, and for money advanced to the Es- 
tate : that he had handed over to Mr Bréard 
Touchers to tbe amount of the rent due by 
him for the storei and that a formal settle- 
ment had thereupon been drawn up and 
handed to him by Mr Bréard. His books, 
which contained entries relating to the supply 
of the goods, the vouchers for which he 
alleged had been given in payment of the 
rent, had, he explained, been removed on the 
occasion of a larceny from his offibe, which 
occurred in 1869. Further the settlement 
had^ by order of the Court in a previous 
case, been banded over to the late Registrar of 
this Court, and had not been returned to his 
attorney along with the other papers pro- 
duced in the action— and though search had 
been made, no trace of it could be discovered 
at the Registry» 

On this evidence the defendants contended 
that by the admission of the plaintiff they 
had sufficiently established the fact of rent 
having become due by the plaintiff for occu- 
pation of the store, and that the statements 
of the witness that a settlement had taken 
place with regard to the sum due, were 
highly improbable, quite unsupported b^ any 
extraneous evidence, and should be rejected 
by the Uourt. 

The plaintiff, on the other hand, contended 
that the statements made by him in the box, 
constitued an " aveu judiciaire " which (ar- 
ticle 1356 Civil Code) could not be split up, 
and the admission that rent had become due 
by him, and the allegation that a settlement 
had been come to with regard to it, must be 
accepted or rejected as a whole. In the latter 
case the defendants had failed to establish 
the existence of the claim for rent on which 
they based their plea of compensation. In the 
former case the sum due for rent had been 
the subject of a settlement in 1863, and could 
not therefore be opposed to the plaintiff's pre- 
sent claim. 

We have carefully considered this conten- 
tion, and we are of opinion that tbe principle 
laid down in article 1366 of the Civil Code, 
with regard to the '' aveu judiciaire '' do not 
apply to the deposition of a party to a suit 
who is examined on oath as a witness in his 
own behal£ If an admission made by a party 
to a suit is put in evidence against him by 
his opponent as a part of the case of the latter 
or if his opponent calls and examines him on 
personal answers^ we can understand that the 


whole admission so far as it relates to the 
same facts must be taken together, and that 
the party who relies on it makes the whole <^ 
it his own evidence and so is equally bound 
by the favorable and unfavorable parts* But 
when a party gives evidence as a witness in 
his own behalf, we are clear that his testi- 
mony must be regarded in the same light as 
that of any other witness, and that his oppo- 
nent is entitled to ask the Court to accept so 
much of it as is favorable to him and to dis- 
card the remainder. 

In the present instance we are inclined to 
attach credit to the statements of the plaintiff 
with regard to his having occupied the store 
for about the peiiod alleged by the defen- 
dants, and at the alleged rent. It is clear 
that the plaintiff had no motive for making 
these admissions unless they were true, ana 
we accordingly think that the existence in 
1863 of a claim for rent due by the plaintiff 
to the defendants is established. But when 
we come to consider the statements of the 
plaintiff with regard to the alleged extinction 
of that claim, we cannot but remember that 
here his evidence is that of a highly interest- 
ed witness, which must be closely scrutinized. 
The explanations which he gives of the loss 
of his books which would doubtless have con* 
tained traces of the furnishings which he 
states were set off against the rent, and of 
his inability to produce the alleged settle- 
ment, are not of a kind to be readily accept- 
ed in the absence of corroborative evidence 
which, we think, might have been obtained* 
Unsupported as the plaintiff's statements are^ 
and keeping in view their unlikely character» 
and tho fact that they are made by a highly 
interested witness, we are not disposed to 
accept his evidence as sufficient proof that 
the debt for the rent of tbe store has been 
extinguished. We must accordingly hold 
that the defendants have established that in 
1863 the plaintiff was indebted to them in a 
sum of upwards Rs 2,000 for rent of a store 
occupied byi him, and that, on the other hand 
the plaintiff has failed to establish his allega- 
tion that a settlement was come to with re- 
gard to this sum; 

In these circumstances, the defendants 
contend that by the effect of compensation» 
from the moment of the existence of the mu- 
tual debits and credits, the debt due to the 
plaintiff, which he now sues on, was extin- 
guished in toto, by the larger sum due by 
him to the defendants, and the debt due by 
them reduced pro tanto (art* 1S91 of the 
Civil Code.) 

. In reply to this contention thé plainttflF 
maintained that the debt due to the plaintiff 


1879] 


DECISIONS OP THE COUETS OP MAURITIXIS 


131 


mot being '' liquide et exigible *' within the 
meaning of the article cited, could not be the 
•ubject of compensation. . In support of this 
Tiew it was argued that the bons sued on by 
the plaintiff did not determine the price of 
the goods which were furnished by him» and 
that therefore the amount of his claim was 
not determined^ and further that the identity 
of the debtor under the bons was doubtful» as 
was shewn by the fact that an action had 
been in the first place entered against Damé^ 
the defendants' manager» personally* 

With regard to the latter point» we do not 
think that there could have arisen any real 
contestation* The goods furnished were» it is 
admitted on both sides» supplied for the use 
of the Estate of Mrs Bréard» and on the order 
of her authorized manager» and we do not 
think that the mere fact that the plaintiff 
was so ill advised as to sue that manager 
personally in the first instance can be re- 
garded as throwing doubt upon the real 
debtors having been the defendants» to the 
effect of precluding them from pleading com- 
pensation* As to the objection that the 
amount under the bons was not determined iv 
is well settled that claims which can readily 
be liquidated without delay or litigation are 
** liquides " in the sense of article VZdL The 
goods furnished here were lime» wood and 
guano* With reference to the lime, we ob- 
serve that the furnishings of this hind are 
vouched by an accepted account for supplies 
made by the plaintiff between June 1860 and 
Idarch 1861, at the uniform price of $ 1.S5 the 
cast^^ and by 25 bons ranging between April 
15» 1861 and June 21, 186S in which no 
price is specified* As we think it was under- 
stood by both parties that all furnishings of 
lime were to be at the uniform price men- 
tioned in the accepted account on which 
footing indeed the plaintiff has estimated the 
sum due to him» we have no hesitation in 
holding that the amount due for furnishings 
of this article must be deemed a liquidated 
debt* In the order given by Damé on which 
ihe wood was supplied (27th January 1861) 
we observe that the plaintiff is expressly 
requested in sending the article» to mention 
the price» and we must presume^ as against 
the plaintiff» that this was done» and the sum 
due on that account thereby liquidated. No 
question can arise on this point with regard 
to the guauo^ as the order expressly mentions 
the price. Accordingly we cannot sustain this 
objection to the plea of compensation* 

On the whole matter^ therefore» we find on 
the one hand that the plaintiff has proved 
that between 1860 to 1862 goods were sup- 
plied by him to the defendants to the an^ount 
alleged : but on the other hand we find that 


the defendants have established that the 
debt so due by them has been extinguished 
by compensation with a larger amount due to 
them by the plaintiff for rent. 

The plaintiff's action must therefore be 
dismbsed with costs in favor of the defen- 
dants. 


BAIL COURT 


LiciTATiox, •.-* Memoranditm of Chakg^s 
AND Conditions of Sale.— Vendor bound 

BT THE SAME. 

Held that a party io a lidtation who reeeivss 
part of the sale price o/tlie immoveable spld, 
is bound by the description given of it by 
him in the memorandum of charges and con- 
ditions of sale. 

That, in this case, the plaint^, as one of the 
vendors, v^as bound as against the purchaser 
(the defendant) and could not turn round 
against her and evict her from the land 
which he professed to sell and for which he 
had been paid. 

Action dismissed with costf. 


PERRET,— Plaintiff 


versus 


WIDOW BROUDOU,— Defendant 


Before 

His Honor E. M. Wood,*— Acting Third 

Puisne Judge 

E. Gallet,— Of Counsel for Plaintiff 
A, Desyeaux, — Attorney for the same 

T.L. Jenkins,— Of Counsel for Defendant 
E* LBBLANO,-^Attorney for Defendant 

* * 

Record No. 6,548 

25eA September 1879 

In this case the plaintiff asked for a judg- 
ment of the Court ordering the defendant to 
remove a certain building belonging to her. 
which is alleged to have been built in part 
upon the plaintiff's land. 
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It appears that the property now occupied 
hf the defendant and which adjcnns that of 
the plaintiff formerly belonged to one Donnie 
Bontemps and was devised by her to the 
present plaintiff and three others. In 1868 a 
sale by licitation was prosecuted by one of 
the legatees, and the defendant liecame the 
purchaser, the plaintiff being a party to the 
proceedings and receiving one fourth of the 
purchase money. 

It is not denied that the building in 

auestion encroaches to a certain extent upon 
le plaintiff's land according to the measure* 
ments jjiy^ti in the respective titles of the 
plaintiff and defendant ; but it is contended 
that the plaintiff having been one of the ven- 
dors of the property is bound by the descrip- 
tion in the conditions of sale and cannot there- 
fore maintain this action against the person 
who purchased from him, and the defence of 
ten^ years prescription is also set up. The 
plaintiffs counsel contended that under the 
terms of the conditions of sale the plaintiff 
owed no guarantee to the defendant and was^ 
therefore, in position to evict her if his titles 
warranted such eviction and that the 10 
years prescription had been interrupted «by a 
survey which brought to the defendant's 
knowledge the real extent of the property. 

In the view I have taken of this case it is 
not necessary to examine the latter contention. 

The building which gives rise to the pre- 
sent action mentioned m the memoranaum 
of charges as standing upon the land sold, and 
the second article of the conditions of sale says 
that the purchaser is to take the property 
such as it stands and without any guarantee 
as to the more or less extent of land. The 
property is also described as being bounded 
on one side by the land of Alcide Perret The 
vendors by this memorandum of charges clear- 
ly professed to sell the land upon which the 
building stood whatever its extent, and re- 
presented to the purchaser that no part of the 
building stood on the land of Alcide Perret. 

It is admitted that the building in ques- 
tion is^ now in the same position as it was at 
the time of the sale by licitation. In these 
circumstances it appears clear to me, both on 
principle and authority, that Alcide Perret 
who was a party to the proceedings of licita- 
tion and who received a fourth part of the 
purchase price, is not to be heard for a moment 
to say that the property was misdescribed, and 
that as a matter or fact one of the defendant's 
buildings encroaches on his land. As one of 
the vendors he is bound as against the pur- 
chaser by the description which induced the 
purchase, and he oaanot now turn round and 


evict the purchaser from the land which he 
professed to sell ber^ and lor which he hm 
been paid. 


The plaint is dismissed with costs. 




BAIL COVRT 


Action for work and labor done, and 
oooDs sold and delitsred. -— Parole 
£Vidxnce.<»Adtancbb made. — Articles 
1841 Cr/iL Code and t56 o? Code of 
Civil Procedure. 

In this case the jiUdntiff claimed the $um ^ 
Bs 650 for work and labor done for, and 
goods and merchandize sold to tlie defendant. 

This latter pleaded that on an adjustment qf 
accounts betfoeen him and the plaintif no 
sum tohatever was due, as the sum claimed 
from him had been mere than covered bjf 
advances which he had made from time to 
time, and adduced parole evidence to prove 
that on several occasions the plaintif had 
received advances amounting to Es 840. 

The plaintiff having ob/ected to the adnUsnbi* 
liiy of this evidence on the ground that ii 
was contrary to the general rule laid 
down by Art. 1341 of the Civil Code, 
and also because the defendant had not 
brought himself within the exeeptiane creat* 
ed by Articles 1S47 and 1848. 

The defendant replied that parole evidence 
having been ushered in, both parties had a 
right to establish their allegations by wit* 
nesses, and in support qf tUe contention r#- 
Ked on Article 256 of the Code of ChU 
Procedure. 

ff eld that tlie right con ferred on a defendant 
by Article £66 of the Code of Civil Froce* 
dure was the right to prove contrary foots 
vfitltout previous notice given of such facts, 
and leave obtained to prove them, and not 
the right to prove facts by means of evidence 
which would otherwise have been inoompe^^ 
tent. 

That, in this case, the defendant could compe- 
tently prove, in virtue of Article 256 of the 
Code of CivU Procedure, facts negativing 
the alleged contract entered into between 
him and the plaintif, but he mdd not, in 
answer to the plaintiff*s claim under the 
contract, estcMish by parole evidenfie^ 
payments of more t&afi.l50 fraaes made in^ 
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exHnciUm of the olUgatian arising out qfthe 
eaniraçt, in as much as he had not hrougkt 
' himself under one or other of the exceptions 
io the general rule laid down by Article 
1S41 of the Civil Code. 

The Court, therefore, refected the evidence of 
the advances made as incompétent, and found 
that the plaintifi, out of the Rs 620 claimed, 
had establi$hed only a debt of Es tSO. 

Judgment was entered accordingly in the sum 
of jRs 280 with District Court costs only 
against the defendant, ae the plaintijff had 
grossly exaggerated her claim, and had sue- 
ceedea in establishing less than half the 
amount sued for. 


ROSE MILAN,— Plaintiff 


versus 


SULTAN ABDALLAH of Johanna.— De- 
fendant 


Before 
His Honor A. O. Ellis,-» Chief Judge 


H. Galea, — Of Counsel for plaintiff 
0« BouLoux,— Attorney for the same 

T« L. Jenkins, — Of Counsel for Defendant 
E. LsBLANC,—- Attorney for the same 

Record No. 6,514 

Zrd October 1879 

In this case the plaintiff, a milliner in Port 
I/mis, sues His Highness Sultan Abdallah 
of Johanna for a sum of Rs. 650, being the 
alleged amount of an account due to her for 
work and labour done for^ and goods and 
merchandize sold to the defendant. No objec- 
tion to the jurisdiction of the Court was taken 
by the defendant, who appeared by counsel 
and filed pleas in answer to the plaintiff's 
demand. An objection was however taken 
to the competency of establishing by parole 
evidence the allegations contained iti the 
plaint. To meet this objection the plaintiff 
produced certain documents and called and 
examined the defendant, before a Commis- 
sioner appointed by me, on his personal 
answers. After having maturely considered 
the documents founded on, and the Report of 


this examination I was opinion that the de^ 
fendant had brought himself withid one of 
the exceptions to the general rule, excluding 
parole evidence in such matters, and accord* 
ingly repelled the objection and allowed wit- 
nesses to be examined. 

Witnesses were accordingly heard on both 
sides. On behalf of the plaintiff, evidence was 
led to show that the work mentioned in the 
account and the goods there referred to were 
done for and furnished to the defendant. The 
plaintiff and some of her workwomen were ex- 
amined and stated that the various articles of 
clothing mentioned in the account were made 
for and delivered to the defendant. The 
plaintiff swears that the price agreed on bet- 
ween her and the Sultan were as follows : 
For 11 garments (the stuff for making which 
was given by the defendant) Bs. 9.18 each 
or in all Rs. 101. For the stitching of 18 
shirU Rs. 2 each or Rs. 26 in all, and for 
making three fianel garments Rs 13. In cor- 
roboration of the plaintiff's statement of the 
amount of these prices, we have the deposi- 
tion of one of her workwomen (Widow Tho- 
rny), but the other witnesses do not mention 
the fact of anyprice hayins been agreed on 
before hand. There were also' produced the 
Business Books of the plaintiff, but these 
were evidently kept in such a careless and 
unsystematic way that I cannot attach much 
importance to them as evidence. 

The keeper of the Sultan's Robes was ex- 
amined on behalf of the defendant, and 
stated that, with the exception of 1 1 gar- 
ments, which he states were to be made for 
Rs. 8 each, no price was fixed before hand 
for the work to be done by the plaintiff. 

* 

The plaintiff further deponed that the prices 
mentioned by her were for the work alone, 
and that it had been agreed that the mate- 
rials, thread, buttons, lining &c. should be 
paid for separately, and were accordingly so 
entered in the account to the amount of Rs. 
196. This statement seems a most improba- 
ble contention, and tho* I have carefully 
examined the evidence of the plaintiff*s work- 
women , I find nothing to corroborate it. En- 
tries of charges for these furnishings appear 
indeed in the plaintiff's books, but, as I have 
said, 1 am not disposed to allow much weight 
to books kept as tiiese appear to have been* 

On the other hand, we have the evidence 
of the keeper of the Sultan's Robes that in 
the only case in which he admits that a price 
was agreed on before hand, vizt : the 1 1 gar- 
ments, (in making up which all but a very 
small quantity of the small furnishing char» 
ged must have been employed) the stipulated 
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price, was to include all but tiie doih of 
whkh the garments were made which was 
famished by the Sultan. We have further 
abundance of evidence from skilled witnesses 
that the prices stipulated» and which the 
plaintiff says were for the making alone, 
would be very high prices indeed for making 
the garments and furnishing all the minor 
materials employed in their fabrication» 

In these circumstances, the result to which 
this conflicting and most unsatisfactory evi* 
dence leads me, is to admit the pri- 
ces charged and said to have been agreed 
on before hand for the garments, flanel 
clothes and sheets, but to reject as not suffi- 
ciently proved, the items amounting in all to 
Bs. 196 charged for the minor materials 
furnished, which I have no doubt were inclu- 
ded in the price agreed on before hand for the 
making of these various articles. The result 
will be that (discarding for the moment item 
S of the account) the plaintiff has established 
her claim to Rs. L40 out of the Rs. 336 char- 
ged by her. 

We come now to deal with the evidence as 
to the third item of the account, which is as 
follows : " seven pieces silk Rs. 814.'* 

The only evidence which we have t^. 
establish the allegation that the sum charged 
was the price agreed to by the Sultan on pur- 
chasing the silk is the statement of the plain- 
tiff herself, which is not corroborated by the 
workwomen she called as witnesses. Here also 
indeed,the Books were relied on as showing the 
footing on which the sale was made, but I have 
already said that little or no credit can be at- 
tached to them. On the other hand there is the 
assertion of the keeper of the Sultan's Robes 
that the silk was sent to the Sultan as a 
pledge for the repayment of advances made 
by him. We have further the evidence of 
the person from whom the Plaintiff obtained 
the silk for the Sultan. This vritness states 
that the price at which he sold this inferior 
kind of silk to the Plaintiff was Rs. 2 per ell, 
giving the plaintiff a profit upon the trans- 
action of about 1Ô0 per cent. 

I think that, looking to all the circums- 
tances, the probability is that the silk was sold 
to the Sultan,but I do not think that the prac- 
tically unsupported evidence of the plaintiff is 
sufficient to establish that such a grossly exor- 
bitant price as that charged, was agreed to by 
the Defendant on purchasing. Assuming that 
there was no stipulated price, I do not think 
the circumstances such as to «arrant me in 
allowing the Plaintiff more than a moderate 
profit on the sale, and shall accordingly fix 
the price due by the Defendant on this ac- 
count at Rs. 140. 


I find therefore that out of the Ra. 650 
claimed by the Plaintiff for work done for 
and goods furnished to the Defendant, the 
evidence establishes a debt of Rs. 28(k 

The Defendant however, when examined 
on personal answers by the Plaintiff, alleged 
that on an adjustment of accounts between 
him and the Plaintiff, no sum whatever was 
due, the sum in which he was indebted to the 
Plaintiff having been more than covered by 
advances which he had made to her from time 
to time. In support of this defence parole evid« 
ence was adduced liefore the Master. The 
keeper of his Robes was examined as a wit- 
ness and stated that on the 1st January, he 
handed the Plaintiff Rs SO on account, on the 
14th January R8 200 and on the iSth Rs 120. 

The competency of this evidence was ob- 
jected to by the Plaintiff on the ground that 
parole evidence of these advances was contrary 
to the general rule laid down by article 1341 
and the Defendant had not brought himself 
within the exceptions created by Art. 1347 
and 1348. In reply to this objection, the De- 
fendant contended that the door having been 
opened to parole evidence, both parties were 
entitled to establish their allegations by wit- 
nesses, and» it wits competent to the Defen- 
dant to prove by witnessesi, facts which rebut- 
ted the conclusions to be drawn from the al- 
legations of the, Plaintiff. In support of this 
view. Article ^66 of the Code of Civil Proce- 
dure was cited and relied on. 

I have carefully examined this point, and 
have come to the opinion that the objection 
taken by the plaintiff must be sustained : the 
article cited by the defendant entitles the 
party against whom facts are sought to be 
established to prove «' faits contraires.'' But 
what is the right conferred on the defendant 
by this provision ? From the terms of the ar- 
ticle and of those preceding it, it is clear that 
it is the right to prove contrary &cts without 
previous notice given of such facts, and leave 
obtained to prove them— not the right to 
prove facts by means of evidence which would 
otherwise have been incompetent» 

Again what is to be understood by *' la 
preuve contraire ? I apprehend the express- 
ion to apply to proof of racts which negative the 
allegation of the plaintiff, but that it does not 
warrant the defendant's contention that he is 
entitled to prove facts which could not other- 
wise be proved by parole evidence, and whicfai 
are in no way contrary or contradictory to tho 
plaintiff's allegation. The plaintiff founds her 
claim on work done and goods furnished to 
the defendant. In answer to the defendant'i 
objection to parole evidence as excluded by 
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Article 1841 of the Civil Code, the plaintiff 
established what the Court has held to be a 
<^ oommencement de preuve par écrit/* ren- 
dering her allegations ''vraisemblable'* and was 
allowed to call witnesses to establish the con- 
tract. NoW| I have no doubt that Artiele 256 
of the Code of Civil Procedure makes it com* 
petent to the defendant to prove facts negativ- 
ing the alleged contract, but I am clear that 
it does not entitle him in answer to the plain- 
tiff's claim under the contract to establish by 
parole evidence^ payments of more than 160 
franca made in extinction of the obligation 
arising out of the contract. In order to en- 
title him to prove such payments by witnesses 
he must, as a preliminary step, bnng himself 
under one or other of the exceptions to the ge- 
neral rule laid down by Art : 1341 Civil Code, 
and, not having done this, I must reject the 
evidence as incompetent. (Boitard, Leçons de 
Procédure Civile Vol I § 480 p 472 ; Carré et 
Chauveau, Procédure Civile Vol i p. 625 Ques 
989 &t#.) 

The Defendant further urged that this 
was a Commercial case, and that, on this 

f'ound parole evidence might be admitted, 
do not think that this contention will bear 
the test of examination, or that this case, in 
which a trader sues a non-tiader for work 
done and furnishings made to him, can in any 
way be regarded as a case falling within the 
jurisdiction of the. Commercial Tribunals as 
defined by Article €31 and following of the 
Code de Commerce, and to which the excep* 
tional rules as to proof in Commercial cases 
axe applicable. 

For the reasons just explained, I am of 
opinion that the parole evidence adduced to 
.establish the advances founded on by the 
Defendant must be discarded, and judgment 
will accordingly go in favor of the Plaintiff 
for the amount ak)ve mentioned. Its 280. 

As I am satisfied that the claim advanced 
by the Plaintiff was a grossly exorbitant one^ 
and as the Plaintiff has only succeeded in es- 
tablishing her demand to considerably less 
than one half of the amount sued for, I shall 
find her entitled only to costs taxed according 
to the District Court Tariff. 


SUPREME COURT* 


Olaim of Bills of Lading xxpkbssed in 
Fbancs.— 'Rate at which Rupbbs asbto 

BB XSTIUATSD IN SUCH A OASB* — PaB OF 
£xCfiANOB*«->BBLATIYB VALUB OF FbBNCH 

' AK]> Colonial CuBBBNciaa 


■ 
Held that in law, freight due in MafÊtitim 
under BUb of Lading granted at Mareeittee 
by the Master of a French veeeel, and there* 
in expressed in^Fivnes, teas payable at the 
real Par of Exchange. 

And "the Court found, in fact, that, in the 
absence of data enabling it accurately ta 
arrive at the real par, the nearest approxi^ 
motion thereto was the number ofÈupeee 
which, at the date when the freight became 
due, would have been required to purAaee a 
draft on Parie ai 90 days sight for the num-- 
berof Francs due under the Bills of Lading. 


PIPON, ADAM & Co.,— Plaintiffs* 


versus 


CHAPUY,— Defendant 


Before 

His Honor A* 6. Ellis,— Chief Judg» 

His Honor L. Cox,— -Acting Second Puisne 

Judge 

and' 

His Honor E. M. Wood,— Acting Third 

Puisne Judge 


G. Guibert, — Of Counsel for Plaintifis 
G. Kœnio,— Attorney for the same 

P. L. Chastellibr, — ^Of Counsel for Defen- 
dant 
G. A, BiTTBB,*— ^Attorney for the same 


Record No. 20,109 

l^th October 1879 

Seyeral of the points at issue between the 
parties in this suit have bc^n dealt with hj 
the Court, in its judgment of 18th July last. 
There still howeyer remains for decision one 
important question, namely : on what footing 
are Rupees to be estimated in extinction (^ 
an obligation ^arising under Bills of Lading 
granted at Marseilles by the Master of n 
French Tessel stipulating payment of freight 
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t>f 80 many francs per ton for the conveyance 
-of goods to Mauritius P The plaintiffs wHo 
hold the Bills of Lading in question, main- 
tained that payment is to he made in Rupees at 
jparof Exchange, and the defendant, to whom, 
as master of the vessel freight is payable, 
contended that he is entitled to receive Bu- 
pees at the current rate of Exchange. 

No decision directly in point has been 
cited in argument on either side, but the 
learned counsel for both parties have referred 
to tbe works of eminent English, American, 
«nd French jurisprudents* The opinions of 
the French commentators quoted are strange* 
ly conflicting, and while the majority of them 
appear to countenance the views urged by 
the Defendant, the unqualified, terms in 
ivhich they are expressed render it doubt- 
ful whether the question has been exa- 
mined by them with their usual minute- 
ness and discrimination* Story and Surge on 
the other hand treat of this question in con- 
siderable detail and lay down principles which 
appear to us to be sound and in accordance 
"with the decisions of the Courts in cases 
which raised questions more or less nearly 
connected with that now before us. 

X 

As we have said, the issue involved in this 
case has not, so far as we can ascertain, been 
the subject of a judicial decision ; but some of 
of the English cases cited at the Bar .and re- 
ferred to by Story and Surge appear to lay 
down with great clearness and precision, prin- 
ciples which have a most important bearing 
upon this case. Tbe Courts in England have 
repeatedly been called on to determine the 
rule to be applied in converting into sterling, 
debts expressed in the Currency of a Foreign 
Country and payable in that Country, In 
such cases (Scott v Bevan %. Bam : and 
Adolphe 78 ; Délayai v Naylor 7 Singh : 460, 
aad Cash v Kenmon Vesey 314) The Cur- 
rent rate of Exchange has been held to 
supply the true principle for fixing in Sterling 
money the amount due for debts expressed 
in foreign Currency. These decisions how- 
ever, have turned on the fact that the debt is 
payable in the foreign Country in the Cur« 
rency of which it is expressed. The 
clear principle laid down being, that, wher- 
ever a Creditor sues for his debt, he is en- 
titled to such a sum in the Currency ot the 
Country where the suit is brought as will 
enable him to receive the amount due in the 
place where it is payable (Story Cwifiict of 
Xam § 310). If therefore, in this case, the 
fteight claimed were payable in Marseilles, 
we have no doubt that, in accordance with 
these decisions, the Defendant would be en- 
titled to recover so many Rupees as would 
enable him to purchase a Bill of Exchange on 


France for the number of francs due to him-<» 
in other words the Current rate of Exchange 
would furnish the rule of Conversion. 

In the case before us however ilie debt 
though expressed in francs is payable in Mau^ 
ritius, and as there is no question of enabling 
the Creditor to receive elsewhere the amount 
due to him, the reason which led to the adop- 
tion of the Current rate of Exchange in the 
English cases referred to does not exist in 
this instance. The principles regulating these 
decisions however, when carefully examined 
seem to us to afibrd material assistance in 
deciding the case before us. As we have said, 
the reason why in the English cases the Cur- 
rent rate of exchange was adopted as the rule 
of Conversion was because the debt was pay- 
able abroad. Consequently if drafts on tne 
place of payment were at a premium the Cre- 
ditor was entitled to receive the sterling equi- 
valent of his debt plus the premium required 
to buy a draft on the place of payment. If on 
the other hand draflbs on the place of payment 
were at par or at a discount, the Creditor was 
entitled to receive in the former case the equi- 
valent of his debt in sterling, and in the latter,, 
the equivalent less the discount at which 
drafts were selling. As in this case however, 
the debt is payable in the place where the 
suit is brought — the question is not affected 
by the price of drafts — and we are of opinion 
that theoretically the creditor is only entitled 
to receive the equivalent in Rupees of the 
number of francs due to him— that is to be 
paid in Rupees at the par of Exchange with-^ 
out reference to whether exchange between this 
country and France is favorable or unfavo* 
rable to Mauritius. 

But how is the value of Rupees at par of 
Exchange to be determined ? The plainti& 
maintained that the par value of a Rupee is 
to be estimated by the relative amount of sil- 
ver which it contains as compared with a 
franc— assuming that both coins contain the 
amount of silver fixed by law. They there* 
fore contended that all that the defendant 
could demand was such a number of Rupees 
as would give pure silver to the amount con- 
tained in the number of francs due. If the 
value of the frano depended solely on the 
amount of silver which by law it should con- 
tain, there might have been room for this 
pretention. But this is not so : The value of 
francs is also, and just now most materially^ 
affected by the fact that they may be exchang* 
ed for gold coin. In the present depreciated 
state of silver this element in the value of 
francs is of vital importance^ as, but for it, 
the purchasing power of the franc would have 
immensely decreased. Owing however to the 
double standard of value, and the power of 
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obtaiaiog a gold'' pièce de vingt francs '^ 
for 20 silver francs, the franc has a fixed 
value inde|>endent of the fluctuating price 
of silver. If we were to adopt the plain- 
ÛF$ contention, we should be acting on 
the assumption that the value of the franc 
depended entirely on the amount of silver 
which it contains» and throwing out of account 
the value which it deserves from the fact that 
it is exchangeable for gold at a fixed rate. 
Such a course, which would be tantamount 
to regarding the par between Rupees and 
Sterling as being regulated by the relative 
amount of silver contained in a Bupee and in 
a shilling (a pretention which the Court has 
already neld to be inadmissible^ we cannot 
adopi 

Rejecting this suggestion, how shall we 
estimate the par between Rupees and Francs ? 
It is true that by a complicated calculation 
we might ascertain the relative value of Ru- 
pees at the present price of silver and of 
francs, taking into account their convertibility 
into gold, but this we have no hesitation in 
holding to be at once an inexact mode of 
reaching the par of exchange and too intri- 
cate and complicated a solution of the ques- 
tion to meet the requirements of commerce. 
But can we not arrive at the true par of ex- 
change by reference to the current rate of 
exchange. 

When a draft on London for £ 100 is 
selling at Rs 1200, exchange is commonly 
said to be at £0 op premium. To arrive at 
the par of exchange is it not sufficient to 
deduct this premium ? To this we answer 
most decidedly not. The phraseology popu- 
larly adopted here is utterly misleading and 
inacurrate. This so called SO op premium is 
calculated on the basis of a Rupee being 
worth 2 s. stg., a value which as we have 
seen it has not either in fact or in law. What 
is erroneously described here as premium of 
exchange is hut slightly affected by the causes 
which regulate exchange, and is mainly due 
to depreciation in the value of silver. To how 
small an extent, causes affecting exchange 
properly so called contribute to what in this 
Colony is popularly termed the high rate of 
exchange now current, is apparent when we 
bear in mind that the current rate of ex- 
change can never vary, for any cpnsiderable 
time, from the real par by more than the cost 
of transmitting coin (Mc CuUock's Commer- 
cial Dictionary Ed. 1848 toce '' Exchange " 
p* 556> which cost we find by the evidence of 
Jdr Matson^ the accountant of the Oriental 
Sank, is merely some 2 o^o. The current rate 
of exchange at any given date may exceed 
the par by this amount. But does the current 
rate of exchange exceed the par by this 


amount, or by any and if so what portion of 
it? To this question the evidence adduced 
does not enable us to reply. Indeed from the 
constant fluctuation of the silver market and 
the peculiar circumstances of the Colony it 
sterns extremely doubtful whether data exist 
by which the actual divergence of the current 
rate of exchange from the real par can be 
ascertained. 

In these circumstances^ as we are not in a 
position to ascertain with precision the exact 
par equivalent of francs in^ Rupees, we should 
in the absence of any means for arriving at a 
closer approximation to the par of exchange) 
have been prepared to adopt the current rate 
of exchange as the rule of Conversion here. 
As we have seen, the current rate of exchange 
can never for any considerable period diverge 
from the real par by more than 2 per cent, 
and Story lays it down that '^ when there is 
no established par " as is the ca&e here '^ the 
rate of Exchange may justly furnish a stan- 
dard as the nearest approximation of the re- 
lative value of the Currencies.'* (Conflict of 
Laws §310). 

We think however, that the evidence ad- 
duced in this case by the defendant himself^ 
establishes that he is not entitled to payment 
in Rupees at the Current Rate of Exchange 
and enables os to approximate more nearly to 
the equivalent in Rupees of the amount due 
by the plaintiff** for freight as expressed in 
Francs in these Bills of Lading* If the evi- 
dence showed that exchange on Prance wag 
favorable or adverse to Mauritius to a certain 
definite amount, we could not, we think, shut 
our eyes to this fact and adopt the current 
rate of exchange as the rule of conversion. For 
we should thereby be giving what was proved 
to be more or less than the equivalent due« 
Now, we consider that ye are to some extent, 
in that position with regard to this case. The 
plaintiffs maintain that the Current rate of 
Exchange is highly unfavorable to Mauritius 
and, while the defendant contended that it 
was not so unfavorable as alleged, the wit- 
nesses called by him do not deny that it is 
unfavorable, but appear in their evidence to 
assume that as a fact. Further, we think that 
there are to be found in the evidence, data for 
computing the extent to which the Current 
rate is admittedly unfavorable. One of the 
witnesses called by the defendant who has the 
benefit of a long and most extensive expe- 
rience as a merchant in this Colony— Mr Am- 
brose — states that, in his opinion, the nearest 
equivalent to the amount due in Francs is 
the number of Rupees required to buy a draft 
at 90 days sight. In other words he admits 
that the current rate is unfavorable to Mau- 
ritius by a percentage equal to at least 90 
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days interest on the amount. This evidence is 
Concurred in and adopted by other witnesses 
«xamined by the defendant, and we think it 
must be taken as showing conclusively as 
against the defendant that the current rate of 
exchange is at least to that extent above par, and 
that a sum calculated on the footing mention- 
ed will give a nearer approximation to what is 
due, than the current rate of exchange* If, 
on the one hand, the sum to which the de- 
fendant will thus be found entitled is more 
than the real par of exchange to which alone 
he is entitled thedjretically, that is due to the 
impossibility of arriving at *a closer approxi- 
mation. On the other hand, the evidence 
given by his own witnesses excludes the de- 
fendant from maintaining that the sum thus 
arrived at is^less than what is due to him* 

We therefore hold, in law, that the freight 
due in Mauritius under the Bills of Lading, 
and therein expressed in Francs, is payable 
in Rupees at the real par of Exchange, and 
in the absence of data enabling us accurately 
lo arrive at the real par, we find in fact that 
the nearest approximation thereto is the 
number of Rupees it hich at the date when 
the freight became due, would have been 
required to purchase a draft on Paris at 90 
days sight for Francs to the number due under 
these Bills of Lading* 

We accordingly find for the defendant, 
with interest for the date of the declaration 
in this action. Further as he has practically 
been successful on all the points raised in the 
action, we find him entitled to costs. 


SUPREME COURT 


AcTIOir IN PAYMENT OF AN ACCOUNT FOR 
MONEYS ADVANCED. — MoTION FOR A COM- 
MISSION TO EXAMINE WITNESSES ABROAD.*— 

Incompetbnct of evidence of husbands 
called as defendants for authorisa- 
tion of their wives. — articles 1 and 2 
OF Ordinangb 7 OF 1871. 

/» this ease the plaintiffs claimed from the de* 
fendants, owners of a Sugar Estate ^ the ba^ 
lance of an account for moneys advanced to 
that estate. I%e defendants moved for a 
Commission to emamine two witnesses resi* 
dent in France ; the proposed witnesses who 
were the husbands of the defendants, had 
themselves oriçinaUy been catted as defen^ 
dants, but merely for the authorisation of 
their wives* 


The plaintiff objected to the Commission being 
issued on the ground that the witnesses 
proposed were not competent witnesses ifi 
virtue of Ordinance 7 of 1871. To this tt» 
defendants replied that although they could 
not give evidence each on behalf of his own 
wife, they could do so, however, each on be* 
half of the wife of the other. 

Held by the Court : lo. That hwhands who 
are caUéd as defendofits in a case, merely 
for the authorisation of their wives, canmot 
give evidence each on behalf of the wife of 
the other* 

2o. That a husband who has originally been 
put in a case as defendant for the authori^ 
sation of his wife, can be a competetit wit* 
ness in such case, if after the death qfhis 
wife he is put in the cause afresh in his 
oum behalf. 

Zo. That looking to the language and arrange* 
ment of the two first Articles of Ordinance 7 
o/I871 {Law of Evidence) the exceptions 
contained in the first article are not appli- 
cable to the second article. 

4o. That, in this case, one of the witnesses 
proposed, having been personally put in the 
cause, was a competent witness under Art. 
2 of Ordinance 7 of 1871. 

The Court therefore ordered a Commission to 
issue to take his evidence at Bordeaux» 


ELIAS, MALLAC & Co.— Plaintifis 

versus 

FOUECADE THE WIPE & ors,— Defea- 

danis 


Before 
His Honor A. G. Ellis, — Chief Judge 

and 

Hi Honor E. M. Wood,— Acting Third 

Puisne Judge 


P. L. Chastellier,— Of Counsel for Plaintiib; 
A. Colin,— Attorney for the same 

E. Pellereait, — Of Counsel for Defendants 
J. Mercier,*— Attorney for the same 


Record No. 19,788 


10/A October 1879 
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This if an application by the defendants 
for a Commission to examine as witnesses 
two gentlemen who are resident out of the 
joriflSction of the Court. It is resisted by the 
plaintiffs on the grounds that there has been 
aimeoessary dehy in making the application^ 
aod that the persons sought te be examined 
are not competent witnesses. . 

^ We do not think» looking to the circum- 
stances of this case that there has been any 
unreasonable delay, and we should therefore 
not be disposed to refuse the application on 
diis ground, but before we make any order 
for a Commission it is necessary that we 
should be satisfied that the evidence to be 
têktù is likely to be material to the issue to 
be tried. 

It appears that the wives of the proposed 
witnesses were originally the defendants in 
this suit, and that the witnesses were called 
as defendants for the authorisation of their 
wives, and the plaintilBb' counsel contends 
that the 3rd paragraph of art. 1 of Ord. 7 of 
1871 lenders them incompetent to give evi- 
dence. 

The défendante' counsel, as we understand, 
does not deny that according to the settled 
jurisprudence of this Court the fact of their 
being parties to the cause in this character 
does not make them competent witnesses 
under art. 2 ; but it is contended that although 
they cannot give evidence each on behalf of 
his own wife they can nevertheless do so each 
on behalf of the wife of the other. 

This contention is founded on the wording 
of § 8 of the 1st article of Ord. No. 7 of 1871 
wfaa(di provides that a husband shall not be a 
competent witness for his wife, but does not 
expressly declare a husband to be an incom- 
petent witness on behalf of some person who 
IS a co-defendant with his wife, and it has 
been argued that as the exception does not in 
terms apply to such a case the enabling words 
ia the 1st paragraph of the article make the 
husband a competent witness. 

The^ languag:e of the article of the Ordi- 
nance in question is borrowed almost entirely 
from two English Statutes knpwn respectively 
as Lord. Denman's and Lord Brougham's 
Acts. ^ The third section of the latter act pro- 
vides inter alia as follows : ** But nothing here- 
in contained sh%ll render any person who in 
any criminal proceeding is charged with the 
Commission wenoe. *•*•••• competent or 
compellable to give evidence for or against 
himself. ••.•••• or shaU in any criminal pro* 
ieeeding reader any husband competent or 
compellable to give evidence for or against 


his wife/' Previous to the passing of these 
acts the law of England with regard to the evi- 
dence of husbands both in civU and criminal 
proceedings to which their wives we^e parties 
wa» much the same as the law in force in 
this colony before the passing of Ord. No 7 
of 1871^ and the English authorities upon the 
construction of the above cited^ section of 
Lord Brougham's acts are therefore in point in 
the present case. It is worthy of notice that 
for some time after the passing of this act it was 
supposed that co-defendants in criminal cases 
were rendered competent witnesses for each 
other for the very reasons that have been 
argued by the counsel for the defendants before 
us, and the opinions of the most eminent 
English writers as well as the decisions of the 
Courts both in England and Ireland would 
have been authorities directly in favour of the 
defendant's contention had it not been decided 
in à late case by the unanimous judgment 
of 16 Judges that the act did not render co- 
defendants competent witnesses for each other 
(Begina v. Payne 41 Z. J. M. C. 65j. This 
decision proceeded on the broad ground that 
the legislature could never have intended by 
a mere exception to make such a radical 
change in English law as to allow a prisoner 
on his trial to be called as a witness, but in 
the later case of the Queen v. Thompson re- 
ported in the same volume it was held that 
the wife of one of several prisoners jointly 
indicted and tried together could not be 
called as a witness on behalf of anv of the 
other prisoners* As the wording of the latter 
part of the 3rd section of Lord Brougham's 
act is almost identical with that of the para- 
graph that we now have 4o consider, this de- 
cision appears to us to be an authority directly 
adverse to the defendants' contention. It is 
true tibat the case was decided on the autho- 
rity of the Queen v. Payne, but there are 
several other decisions of the English Courts 
given both before and after the passing of 
Lord Denman's and Lord Brougham's acU to 
the effect that the wife of a prisoner cannot 
be called as a witness for and against a co- 
defendant tried at the same time as her hus- 
band because her evidence must to a # 
certain extent affect the case against her 
husband. We do not go so far as to say that 
the principle laid down in those decisions 
would be applicable in all civil cases. The 
chief reason for excluding the evidence of a 
husband or wife ia that his or her evidence if 
calculated to affect the interests of the other 
spouse is likely to be biassed. We can well 
imagine cases in which the interests of the 
co-defendants might be entirely separate miA 
distinct, and it may be that in such cases tibe 
hneband or wife of one of two condofondaals 
might be an admissible witness for or against 
the other. But what is the nature of the 
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imsent action. The two defendants are al- 
eged to be co^wners of an estate and to 
have entered into a joint contract with the 
plaintiffs for the management of that estate 
and they are alleged to have jointly broken 
that contract. They have not severed their 
defences but have both appeared by the same 
attorney and pleaded jointly the same pleas. 
The evidence of which notice is sriven in pa- 
ragraph 6, and which the proposed witnesses 
are stated to be able to rebnt must affect the 
interests of each defendant equally and in 
fact it is impossible to imagine any material 
evidence which could affect the case of one 
and not the case of the other. It seems to 
lis therefore that the principles on which 
the evidence of spouses has been excluded 
by the English Courts in criminal cases 
are applicable to such cases as the present 
and that the decisions on the construc- 
tion to be put on that part of Lord Broug- 
ham's act from which the last paragraph of 
article 1 of Ord. No. 7 of 18T1 is copied are 
authorities that we should follow. We think 
that if we were to admit the deposition of 
either of the proposed witnesses we should be 
permitting a husband to give evidence for 
and against his wife within the meaning of 
Ordinance No. 7 of 1871 and if the parties 
to the record were the same as they were at 
the commencement of the action we should 
refuse to make any order for a Commission» 
We find however that since the commence* 
ment of this suit one of the defendants has 
died and her husband who before her death 
was in the cause for the authorisation of his 
wife has been put into the cause afresh in 
liis own behalf and as guardian of his minor 
children. In these circumstances we think 
that his evidence is admissible under art. 2. 
It may appear most illogical to hold that a 
man who was originally disqualified from 
giving evidence by reason of the interest that 
he had in the cause owing to his wife being 
a party, has since been rendered competent 
by having his interest in the cause increased 
by being himself made a party, but this is the 
necessary result of the provisions of Ord. No. 
7 of 1871. We are clearly of opinion looking 
to the language and arrangement of the two 
first articles of this Ordinance, that the excep- 
tions contained in the 1st article are not appli- 
cable to the 2nd article, besides the point has 
already'been decided by this Court in the case 
of de Bissy and ors cited in the case of Vigou- 
reux V. Jacob. (Piston's Eeport 1874, 51.) 

We consider that the defendant Pellereau 
is a competent witness in the oause and we 
therefore order that a Commission do issue to 
take his evidence at llordeaux and also that 
of the witness mentioned by Mr Chastellier. 


SVPRBME COURT 


a.ctiô1t ik patmbnt of a sum of mohbt 

Amovht of an obligatory writiko.— » 

prelihiïrary objection to thb c01cpb- 

. tbnot of stjprbmb couet to hear thb 

CASE.— Power of District Judge of Sby» 

CHBLIJCS UNDER ORDINANCE 22 OF 1853 
TO TRY GASES BETWEEN PARTIES RBSIDING 
THERE ONLY. 

Held bp the Court, in thiê ease, that the plain^ 
tiff was entithd to sue all the défendante 
in one action before the Supreme Court, and 
that the action as laid, could not have been 
instituted before t7te Distriot Court' of Sep* 
chelles, as all the defendants were not resi^ 
dent there» 

The Court therefore ordered the ease to be 
proceeded with on the merits and reserved 
the question of costs. 


LOIZEAU,— Plaintiff 


versus 


JOUÂNIS & ORs^— Defendants 


tm 


Before 

His Honor A. O. Ellis,^ Chief Judge 

and 

His Honor E. J. LECLÉziOt<— First Pni 

Judge 


E. Pbllerbav^ — ^Of Counsel for Plaintiff 

F. SiMONET, — Attorney for the same. 

» 

H. HswETsoNy-^Gf Counsel for Defendants 
W. He W£T80N>^ Attorney for the same 


Record No. 19^899 

ft4th October 1879 

In this action the plaintiff craves judgmmt 
condemning the defendants to pay to him 
the sum of Bs. S,788 together with interest 
thereon for five years at six per eeniwn pet 
annum. The sum sought to be recovered is 
alleged to be the amount of an aocoont for 
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moneys paid by the late Adolphe Loizeau on 
behalf of Mr and Mrs D'Argent, nvhich the 
late Charles Jouanis, by a vrriting dated 27th 
November 1848« bound himself to repay. The 
plaintiff who holds the rights of his brothers 
and sisters and also those of his mother, sues 
as heir under benefit of inventory of his late 
father Adolphe Loizeau, the creditor in the 
obligation, and the defendants are called as 
heirs and successors of the late Charles Joiia- 
iiis,'the debtor in the said obligation. 

The defendants plead that the cause of 
action having arisen at Seychelles, the suc- 
cession of the late Charles Jouanis having 
opened there, and the majority of the defen- 
dants being domiciled there, the action should 
have been entered before the Court of the 
District Judge of Seychelles^ and it is not 
cognizable by this Court. 

In support of this preliminary plea the de* 
fendants maintained that under Ordinance 
No. 22 of 1853 the District Court of Sey- 
chelles is vested with exclusive jurisdiction in 
all Civil cases brought or instituted against 
any person residing in the dependency, and 
that even assuming that the Court has a 
concurrent jurisdiction, the case should be 
remitted for trial before the District Court of 
Seychelles, the action being one which may 
be more conveniently and less expensively 
tried before that Court. 

This plea of the defendants proceeds upon 
the assumption that the action is one which 
might competently have been entered before 
the District Court of Seychelles. If the suit 
could not have been instituted before the 
District Judge the defendant's contention 
must fail. Let us see whether the action is 
one which might competently have been 
brought before the inferior Court. 

The jurisdiction of the District Judge of 
Seychelles is dependent upon Ordinance No. 
28 of 1853. By article 2 of that Ordinance, 
Ordinance S4 of 18S2*which fixes the Civil 
jurisdiction of District Magistrates in the 
Island of Mauritius— is extended to the Sey- 
chelles Islands, *' as if the said Islands had 
** been therein specially named, subject to 
•' the amendments and modifications herein- 
<' after enacted." By article 2 of the Ordi- 
nance referred to jurisdiction is conferred on 
District Magistrates ^* in all Civil cases (ex* 
'^ cept as hereinafter excepted) brought or 
'* instituted against any person residing in the 
^* District for which the said Magistrates 
'^ shall be respectively appointed wherein the 
.'* 0um or matters in dispute, whether in ba- 
« lanoe of account or otherwise, shall not eao- 
<' ceed the amoi^nt of £ 50. By the extend- 


*^ ing ordinance the £ 50 limit is deelared 
^' not to extend to Seyohelles*-but jurisdic* 
** tion is given in all Civil matters, ••••••• 

** whatever may be the amount of the sum or 
'' matter in dispute.'' There can be no doubt 
therefore that the large amount claimed here 
does not render the suit one which it would 
have been incompetent to bring in the Dis* 
trict Court of Seychelles. 

But in addition to the limit prescribed to 
the jurisdiction of District Magistrates in 
Mauritius, depending on the value of the 
matter in dispute — there is another important 
restriction placed on the jurisdiction of Dis- 
trict Courts by Article 2 of Ordinance 84 of 
1852. District Magistrates are only empower- 
ed to entertain cases '' against any person re* 
siding in the District. '' In extending the 
Ordinance to Seychelles, no provision is made 
affecting this limitation of Jurisdiction» It is 
clear therefore that the District Judge of 
Seychelles is only empowered to entertain 
cases in which the Defendants are resident in 
the Seychelles Islands. 

• 

In this case however, while the majority of 
the Defendants are resident in Seychelles, one 
of the Defendants is described in the déclara* 
tion as ** Isaure Jouanis, widow of the late 
'' Amédée Moulinié of Poudrière street, Port 
^' Louis, Proprietress and in the Usher's re* 
*^ turn as of Champs de Mars street Port 
*' Louis." So far therefore as this Defendant 
is concerned, we must take it that she is not 
resident in Seychelles, and that the action 
quoad her cpuld not competently have been 
brought before the District Judge. The suit as 
we have seen is instituted, against a number of 
persons as heirs and representatives of the 
-debtor in the obligation sought to be enforced, 
and, even assuming that that claim could have 
been divided, we are clear that the Creditor 
was not bound to have gone to the expense of 
instituting two dctions, one before the District 
Court of Seychelles against the main body of 
the defendants, and another against the de- 
fendant Isaure Jouanis before this Court. 
We think the plaintiff was entitled to sue 
all the defendants in one action, and that 
such an action could not have been instituted 
in Seychelles, all the defendants not being je* 
sident there. 

But if this action is not one which falls 
within the Jurisdiotion conferred on the Dis- 
trict Judge of Seychelles, the defendants' plea 
cannot be sustained, and the suit is neither 
one in which the District Judge has exclusive 
jurisdiction, nor one in which he has juris* 
diction concurrently with this Court* 

It is unneeessary for us to go further and 
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tumine whether» supposing this adioft oonld ^ 
competently hare been instituted in the Court ^ 
of the District Judge^ this Court has or has 
not an original jansdiction concurrent with 
that of the District Judge^^holding as we do 
that the action» as laid^ could not have been 
instituted before the Inferior Court, we must 
i^el tho preliminary plea taken by the de« 
fendants to the Jurisdiction of this Court» and 
order the case to be proceeded with on the me* 
rits. Costs reserreo. 


BAIL COIJBT 


Appbal feom jubombrt op District Judgb 
of sbtcheli.b8. action in damjlqbs fob 

LIBEL. AfFIPAVITS. ARTICLE IS8S0FTHB 

Civil Code. 

In thi9 case the plaintif in the Court ielow, 
now respondent, claimed fron^ the defendant 
{now appellant) the sum of Be. lOflOQ for 
' damages for prefudioe caused to his charac- 
ter and reputation ly certain statements 
contained in two affidavits sworn to by the 
défendant, which statements the plaintiff al- 
leged were wilfully false and libellous. 

The District Judge, while finding that the 
defendant was not guilty of bad faith, and 
that the facie sworn to by him were not 
false, still was of opinion that by the fact of 
emitting the affidavits and therein giving an 
erroneous date, he had caused prefudice to 
the plaintiff, and accordingly found the de* 
fendant liable in damages to the extent 
of Bs. 200 with costs. This latter appealed. 

Sold by the Court, that the statements con* 
tained in the affidavits were neither false 
nor libellous, and that there was no evidence 
to show that the insertion of an erroneous date 
in one of the affidavits sworn to by the de* 
fendant had caused prefudioe to the plaintiff. 

That the mere fact of throwing into the form 
of an affidavit statements true in themselves 
and otherwise unobfeotionable, will not ren* 
der the deponent guilty of a*' faute " in 
the sense qf article 1882 of the Oivil Code, 
and give rise to a claim of damages which 
would not otherwise have existed. 

7%e Court therefore quashed the judgment 
appealed from, dismissed the action and 
found the appellant entitled to his costs 
both in the Court below and on appeal. 


BBOOKS^-^^ppellant 


versus 


COLLARD»— fiespondent 


Before 


His Honor A. G.Ellis^— Chief Judge 


R. M. BbowNi— Of Counsel for Appellant 
T. Hbrchbnropbb, — Attorney for the saisie 

A. ThÏaTd,^^' I ^^ ^^"^^ ^^' Respondent 
P. F. La0T£lle.«— A ttomey for the same 


Record No. 718 

Zith October 1679 

This is an appeal against the judgment 
pronounced in an action instituted in the Dis» 
trict Court of Seychelles, In that action^ 
Edouard CoUard, Inspector of Licenses, Sey- 
chellesj sought to recover from Dr Brooks, 
Medical Officer there, damages for prejudice 
alleged to have been caused to his character 
and reputation by two affidavits sworn before 
the District Judge by the defendant, and by 
him handed over to George Barrow, oolledor 
of Dues and Taxes, at Seychelles. 

The first of the two affidavits set forth that 
about noon on 9lh May 1878, the deponent 
was present at the District Court, Mahé, when 
the case of the Collector of Dues and Taaee 
V. Carosin was heard, and saw Edouard Col* 
lard in the verandah of the Court house ; 
that the next case also at the instance (tf the 
Collector, against a person whose name he 
does not remember, was struck out^ as he odp 
derstood in consequence of the plaintiff's ab» 
senoe from Court ; that soon after the GoU 
lector returned to the District Court house» 
and immediately left the Court with him 
(deponent), and walked towards the Custom 
House ; that, on the way, they met CoUard 
going towards the Court, and the Colleotcnr 
reprimanded him for having left the Court 
and said the case had been struck out in 
consequence of his (Collard's) abseneob 

This affidavit is dated JBSrd October 1878^ 
and was emitted by Dr. Brooks at the requcet 
of Mr Barrow. From the evidence adduced 
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m the Court belcm^ It appears that beinf un- 
able t# reeollaet the exact date oC. ihë oc- 
eunences t» which he was asked ta swear, 
.and not Jcnowing the name of the case in 
«onnecticm With the stricking out ef which 
ihe^ occurred, but knowing it was the case 
immediately after that of Carosin, Dr Brooks 
asked the District clerk to ascevtain, by re- 
'Areace to the records of the Court, the date 
«'^ën Carosin's case came before the Court, 
and on being informed that it was the 9th of 
May, deponed to that date as the date at 
which the facts set forth in the affidavit oc- 
curred. On learning subsequently that the 
date given by the District clerk was the date 
when judgment was pronounced in the case 
of Carosin, whereas the facts deponed to had 
taken place at the hearing of the case about 
a fortnight before, Dr Brooks at once hasten- 
ed to rectify the error into which he had been 
led by emitting the second affidavit founded 
on in this action. This affidavit dated ISth 
November 1878 sets forth that the date men- 
tioned in the previous affidavit as that on 
which the facts sworn to had occurred was 
erroneous, the facts mentioned having hap- 
pened on the itSrd of April and not on the 
9ik May ; and that the mistake had arisen 
from the deponent having mistaken the date 
of the deferred judgment in the case of Ca- 
rosin for the date when that case was heard. 

These affidavits were handed over to Mr 
Barrow. The District Judge has found that 
Dr Brooks was ignorant of the use to which 
they were to be put ; but the evidence shows 
that, as matter of fact, they were transmitted 
by Mr Barrow to His Excellency the Go- 
vernor with the view of supporting explan- 
ations given by him for reply to a report 
made by Collard against him for negligence 
in connection with the prosecution of the case 
struck out, vizt : Collector of Dues and Tatces 
T. Jacques Simeon. In communicating this 
charge to Mr Barrow, the Chief Civil Com- 
missioner writes : " Mr Collard reports the 
" case (Collector of Lues and Taxes v. Jac' 

cues Simeon) was dismissed because you 
" did not inform him of the day of hearing or 
'^ call anp^ witnessesi or ask for any poatpone- 
'* ment in order to summon the witnesses 
'' for the prosecution, and requests Mr Bar- 
" row to give in detail your. . . . , . reasons 
** for not calling witnesses, and properly pro- 
*^ secuting the case against Jr Simeon.** 

The plaintiff in the Court below alleged 

that the statements contained in the affidavits 

. sworn by the defendant were wilfully false ; 

Jhat by their means Mr. Barrow had been 

/j able to tlirow discredit upon allegations made 

tgr 'him, that in consequence ms character 

and reputation had been injured, and he 
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claimed Rs 10,000 as damages for the prqjv* 
dice so caused to him. 

The learned District Judge held that Sir 
Brooks had not been guilty of bad faith, bvt 
had conscientiously believed the facts set omt 
in the affidavits sworn by him ; that with th« 
exception of the erroneous date«— mentfoned 
in the affidavit of 23 October, the facts depone 
ed to had not been shown to be false, b«t 
that having emitted an affidavit certifying 
that facts occurred on the 9th May 1878 
which did not take place on that day, the d«- 
Isndant was responsible for any damage, sus- 
tained by the plaintiff, and that thà^ no 
specific damages had been proved, geneild 
damages may be claimed. As he (the District 
Judge) was of opinion that the plaintiff had 
suffered soncie prejudice thro' the acts and 
deeds of the defendant, he accordingly found 
him liable in damages to the extent of Bs 200^ 
ajid costs. 

Against this judgment dated 29th March 
last, the defendant appealed. As is usual in 
appeals from the District Court of Seychelles, 
the reasons of appeal are numerous and ar- 
gumentative. In supporting the appeal only 
three or four of the grounds of appeal were 
touched on. After careful consideration lam of 
opinion that the appeal should be sustained 
and the judgment complained of set aside. 

A perusal of the affidavits upon which the 
claim for damages is based (especially when 
coupled with the finding of the learned Dis- 
trict Judge that the appellant was ignorant of 
the use to which they were to be put) satis- 
fies me that the statements contained in them 
are not defamatory or libellous and do not 
per se constitute a " faute ** in the sense of 
Art. 1382 of the Civil Code. In order, there- 
fore, to make good a claim for damage result- 
ing from these affidavits, it must be shown 
either that the act of taking an affidavit to 
the facts set forth was a wrongful act, or that 
the appellant was guilty of imprudence and 
rashness in swearing to facts which were not 
correct, and that from their incorrectness, 
prejudice has been occasioned to the respon* 
dent. It would appear that the District Judge 
regarded the affidavits as containing libellous 
matter, and that he further regarded the fact of 
the statements having been made in the form 
of an affidavit as constituting *^ faute '' on 
the part of the respondent. In neither of these 
views, however, am I able to concur. I do 
not think that the statementé in the affida* 
vits contain any libel on the respondejntj and 
I cannot admit that the mere fact of throwing 
into the form of an affidavit statements true 
in themselves and otherwise unobjectionable^ 
will render the deponent guilty of /dute and 
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give rise to a claim of damages which would 
not otherwise bare existed. 

If any claim for redress exists on the part 
of the respondent, it must depend upon the 
fact that the statements contained in the af- 
fidavits are untrue. If they are false^ the ap- 
Wllant in deponing to them (even in the bond 
jlde belief that they were true) may have been 
guilty of rashness and imprudence, entitling 
Uie respondent to redress mr prejudice arising 
from tne inaccuracy of the statements to 
which be has sworn. 

In order therefore to entitle the respondent 
here to damages he must show, first, that the 
affidavits contain false statements and further 
that these false statements have caused 
him prejudice. As to the first point, apart 
from the admittedly mistaken date in the first 
affidavit, the District Judge, — who erroneous- 
ly deemed that the onus of proving the 
statements to be true rested on the appellant 
— says that the evidence brought forward 
by (the appellant) *♦ has been so strong 
'• that, if 1 could believe that no error was 
possible, I should say that he has proved 
this part of his case, but, having in view 
" the fact that error is possible and that the 
^ affirmation of the issue lies upon him, I 
" must decline giving a positive opinion on 
'* this point." In presence of this most guard- 
ed statement, and holding that the burden of 
proof lay with the respondent, I have no he- 
sitation in holding that, with the exception of 
the date mentioned in the first affidavit, be 
has utterly failed to establish the falsity of 
any of the facts deponed to. 

The date assigned to the occurrence nar- 
rated in the first affidavit is however incor- 
rect, and I am willing to assume that for any 
prejudice caused by this unwitting inaccuracy 
the appellant is liable. But has this error oc- 
casioned any prejudice to the respondent ? Of 
ibis I fail to see the slightest evidence. On 
the contrary I am satiofied that had the words 
•* ««rd day of April '» occurred in the first 
affidavit in place of the words *' 9th day of 
If ay '', the position of the respondent would 
tiave been exactly what it is now. The sug- 
gested causes of prejudice are 1st the \?ith- 
drawal of the respondent's securities^— but 
there is ample evidence that this arose from 
circumstances totally independent of the date 
ascribed to the occurrences. The other cause 
of prejudice is that in the eyes of his superiors 
in the service, the affidavits would shake the 
character and reputation of the respondent 
'for truthfulness-^by leading them to believe 
that he was in Court immediately before the 
' ià%t éf the Coliectàr v. Jacques Simeon came 
4D| and consequently that his allegation that 


that case bad been dismissed owing to Mr 
ISarrow having failed to inform him of the daj 
t^f trial, was unttue. So fhr as reUrte to what 
occnrfed on the day of trial of that case,'as we 
have said the facts must be assumed to be 
true, and therefore the affidavit gave no daim 
for redi^sS. But could the inaccuracy éf re- 
presenting that these occurrences took place 
upon the 9th May and not on the 2Srd April 
in any way afiect the respondent's credit with 
his superiors ? I am clear it did not. Either 
they were not aware of the date when the 
case was dismissed or they were aware. If 
they did not know (as would appear to have 
been the case,) the belief resulting from 
the affidavit that the facts occurred on 
the 9th of May could not affisct the respon- 
dent ; what may have affected the truth of 
his charge against the Collector of Dues and 
Taxes,. was the fact that on the day of triid^ 
whenever that was, he had been in Court 
immediately before and left as the case was 
called on— a statement which we must as- 
sume to be true. The date of the occurrence 
was immaterial. On the other hand if his 
superior officers knew that the case referred 
to by the respondent in his report against Mr 
Barrow came on for hearing on the 23rd of 
April, the affidavit, referring as it did to a 
different date, could not discredit his alle- 
gation. 

I am therefore of opinion that the judg^ 
ment appealed from is unsound as there is not 
a tittle of evidence to show that tho insertion 
of an erroneous date in the first affidavit oc- 
casioned prejudice to the respondent. 

I shall accordingly quash the judgment 
appealed from, and dismiss the action finding 
the appellant entitled to costs both here and 
in the Court below. 


BAIL COURT 


Appbal from judgment of District 
MAGiffrRATB. — Tenant. — ^I^tioeto quit. 
—"Plea of forge majeure.— Landi^obd. 
— His right to raise rent. 

Circumstances imder which ike Court held that 
a tenant who has received a notice to quit^ 
must show that he has triad in foot aft in hie 
power to remove to some other place, befera 
he can set up as a defence acts of thé esté' 
cutive which may ineonveniencs hbn tO0 
great extent, but which are not by thmsekm 
an absolute impediment to his findinfamh 
ther suitable plaeo to removs to. 
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Béld that a landlord has tie right to raise the 
rent of hie premiaee, btU that euch right can 
always te limited to a reaeonable extetit by 
Cottrte oj Justice. 

The Court, tJ$erefeve, being of opinion that the 
evidence laid before the District Magistrate 
was not complete enough to warrant the plea 
of ^ for ce majeure** invoked by the appel- 
lantt sustained the judgment appealed from, 
%ut found however tluit the amount due for 
rent and^ awarded by the Magistrat^ was 
excessive' and reduced it accordingly Jrom 
Its 150 to Bs 68.75. 


MARTIN,— Appellant 


versus 


HATCH,— Respondent 


Before 

is Honor Mr Justice Lêclezio, — Fiist 
Puisne Judge 


L. A. Thibaud,— Of Counsel for Appellant 
G. Kœnig,— -Attorney for the same 

Y. JoLLiVKT,— Of Counsel for Respondent 
E. MARaEoT, — Attorney for the same 


Record No. 721 


Qlst October 1879 


The appellant had a certain number of 
bullocks sent to the respondent's pasture land 
in the discrict of Pamplemousses about the 
end of March last, and it was agreed that the 
bullocks would remain on respondent's land 
for two months and that the price to be paid 

Kr month would be Rs 45 — for about 65 bul- 
;ks. It appears from the eyidenoe that it 
was also agreed between parties that the land 
upon which the bullocks of appellant were to 
graze, was limited by certain boundaries spe- 
cified by respondent who reserved the remain- 
der of his land— difficulties having arisen be- 
tween parties as to the insufficiency of grass 
within the limits assigned to appellant's bul- 
locks, appellatit gave notice before the expiry 
of the two month» aforesaid that he would 
remove his bullocks from respondent's land. 


and he declares he was on the point of so 
doing when the cattle disease,, still now rag- 
ing, having broken out, the iG^eneral Board of 
Health published Regulations on the Slat 
May which obliged him, though reluctantly, 
to leave his bullocks on the respondent's land. 

On the 19th of June last the respondent 
caused a notice to be served on appellant by 
which he warned him that if on the S4th of 
the same month he had not removed his 
cattle from respondent's lands, the monthly 
price of the pasture land occupied by them 
would be raised from 45 to 200 rupees. 

An action was subsequently entered before 
the District Court of Pamplemousses by res- 
pondent to obtain the ejectment of appellant's 
cattle from his land, and the payment of 2Ô0 
rupees for one month's enjoyment of his pas* 
ture ground in conformity with the afore* 
mentioned notice. 

The District Magistrate after having heard 
evidence, ordered the appellant to remove his 
cattle within 48 hours, and to pay ISO Rs. 
for one month's enjoyment of respondent's 
land. 

I have before me« documentary evidence 
shewing that on the 80th May, appellant ap* 
plied to the G-eneral Board of Health in order 
to send his cattle to a plot of ground belong- 
ing to him in the same District, and that the 
authority was refused. There is also in the 
record a letter dated the 26th August by 
which the President of the General Board H>f 
Health declined to move his herd to Hr 
Hewetson's land, but informs him that if he 
desired to do so, he might petition the Board 
to that effect. The learned Magistrate says 
the appellant did not show that he had ap- 
plied to ttes Board of Health to drive his 
cattle to a neighbour's latul and that Hewet* 
son's cattle had been infected by the epizooty. 
It may be that it was because Hewetson's 
cattle had been infected that the President of 
the General Board of Health refused appel- 
lant's request, altho' it does not appear from 
the President's letter what was the reason of 
the refusal. Was the appellant bound to 
show that he had applied to all the neigh* 
hours, and that no one had consented to 
remove his bullocks ? It was argued for the 
appellant that the Regulations of the 21st 
May are very stringent and thi^t this is a case 
of force mafêure resulting from them. Besides 
that the two attempts made by appellant to 
obtain permission of removal being unsacoets* 
ful, the presumption must bo that forther 
applications on his part would have met 
with the flsame refusal^ and the appellaat .iM^d 
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sufficiently ahewn his willingness to send his 
bullocks elsewhere. 

The appellant invoking a case of force 
majeure^ it was for him to prove that it was 
utterly impossible for him to move his cattle 
to some other contiguous ground ; this he 
does not appear to have done. It is not suffi- 
cient to say that there is a decree preventing 
the passage of cattle on public roads, and 
allowing neighbours to kill bullocks trespass- 
ing on their ground, the tenant who has re- 
ceived a notice to quit must show that he has 
in fact tried all in his power to remove to 
some other place^ before he can set up as a 
defence acts of the Executive which may 
inconvenience him to a great extent, but 
which are not by themselves an absolute im- 
pediment to his finding other suitable grounds 
in conformity with the requirements of the 
new Regulations. I am not satisfied that the 
evidence laid by the appellant before the Dis- 
trict Court was complete enough to warrant 
the plea of force majeure in this case, and I 
must accordingly sustain the judgment of the 
District Magistrate in so far as it orders the 
appellant to remove his cattle from the res- 
pondent's premises within 48 hours. 

The respondent having given notice that the 
price of his pasture land was raised to Rs. 
ISOO, the Magistrate reduced that amount by 
Bs. 60 and condemned the appellant to pay 
Bs« 150 for one month, I cannot help find- 
ing this sum exaggerated, it is more than 
three times the amount agreed upon between 
parties for the two first months — it was said 
that a landlord had the right to increase the 
rent as he chose in order to get rid of a trou- 
blesome tenant, and it was stated that the 
appellant's bullocks had trespassed several 
times on respondent's reserved portion of 
land, and that if infected by the epizooty, 
they might become a danger to the herd of 
goats belonging to the respondent. I think 
that the right of the landlord to raise the 
rent of his premises cannot be doubted, but 
Courts of Justice have always limited such 
right to a reasonable extent. It was stated at 
the Bar that the usual price for the pasture 
was R. 1 per head and per month ; I consider 
that under the circumstances the sum of R. 
1*25 per head and per month is a sufficient 
renumeration for the proprietor of the pasture 
land from the day he mentioned in his notice 
of the 19th June, that is to say from the %Mi 
June ; and I do accordingly hereby reduce 
the amount in the judgment appealed from 
to the sum of Re. 68.76. 

Subject to this reduction the appeal is dts- 
niseed, appellant to^ pay to respondent the 


two thirds of his costs both in this Court 
and in the Court below. 


SUPREME COURT 


Action in damages for bbsaoh of con- 
traot.^-Interfjlbtation of the samb.-^ 
No mention of duration of aorbbmemt. 
— Notice by one of the parties suffi» 
oient to renounce the stipulated con- 
ditions. 

Held thai in the agreement entered into he* 
tween the parties in this ease, there was no* 
thing which could bring it within the prin* 
ciple of those cases in which restrictions of 
trade had been held to be against public 
policy • 

That no period having beenjized for the dura-^ 
tion oftlic contract i it amounted to an under-' 
taking by each oj the parties to carry tm 
his trade in the manner specified so longae 
the other party did the same, and no third 
competitor set up business in the districts 
named. 

That either party could get rid of the obliga* 
tion by giving a reasonable notice to the 
other of his intention no longer to be botmd 
bv itf and that, therefore, the notice given bg 
the defendant of his intention to renounce 
the stipulated conditions was sufidenUy 
specified and distinct. 

The Court therefore found for the defendant 
with costs. 


BAISSAC,— Plaintiff 


versus 


LAZARE,— Defendant 


Before 

His Honor L. Cox,— Acting Second Puisne 

Judge 

and 

His Honor K M. Wood,— Acting Third 

Puisne Judge 
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E. Pellebeav.*— Of Counsel for PlaintiiF 
E. Halais, ^Attorney for the same 

W* Nkwton,*— Of Coansel for D«jfeadaut 
L. DjssPEaLBS,— Attorney for the same 


Record Ko. 19,811 

lih Notfembûf' 1879 

la this c«ise an agreement in writing was 
entered into between the plaintiff and defen- 
dant who are both manufacturers of mineral 
waters whereby the parties bound themselves 
each to confine his trade to a particular dis- 
trict, and to sell only according to a tariff of 
prices set out in the agreement. The con- 
tract is silent as to its intended duration ex- 
cept that there is a proviso that it shall be- 
come null on the arrival of a third mineral wa- 
ter seller in either of the districts mentioned. 

The date of this document is June 11th 
1877 and on the 29th December of the same 

iear the defendant wrote to the plaintiff that 
e was unable lonîrer to continue the condi- 
tions agreed on and that he renounced them 
from January then next. At the same time 
he suggested a modification of the agreement. 
The plaintiff replied by telegram to the effect 
that he held the defendant to his bargain but 
notwithstanding this> the defendant during 
the ensujng year sold his waters in contra- 
vention of the terms of the agreement. 

The plaintiff alleges that he has sustained 
losses in his trade owing to the breach by 
the defendant of the agreement between 
them and he claims damages. The defen- 
dant's case is that the agreement was origi- 
nally null as being against public policy and 
that on the true construction of it^ it was 
open to either party to rescind it by notice, 
and that this was duly done by the letter of 
December 29th 1877. 

With regard to the first point we need only 
say that in this agreement as we understand 
it^ we see nothing that brings it within the 
principle of those cases in which restrictions 
of trade have been held to be against public 
order. If however we were to put upon the 
contract the coustruction which the plaintiff 
ftUeges it should bear» we might be compell- 
ed to come to a diffetent conclusion. The 
plaintiff contends that this contract is ter- 
minable only by the arrival of a third soda 
water seller or by mutual consent. If this 
were so, one of the parties to the contract, 
and4>erhaps his heirs after him might be corn- 
polled by the other either to carry on his 


trade within the particular district for an in- 
definite time at a ruinous loss or to abandon 
it altogether. We should hesitate before we 
come to the conclusion that an agreement 
such as]this, was consistent with public policy, 
but we do not think that this is the proper 
construction to be put on the agreement 
-before US.-- No period baving^-been fixed for 
the duration of the contract we think that it 
amounted to an undertaking by each of the 
parties to carry on his trade in the manner 
specified so long as the other party did the 
same and no third competitor set up business 
in the districts nampu, and we think that 
either party could get rid of the obligation 
by giving a reasonable notice to the other of 
his intention, no longer to be bound by it. 
We are further of opinion that the notice 
given by the defendant of his intention to 
renounce the stipulated conditions was suffi- 
ciently specified and distinct, and ^e there* 
fore give judgment for the defendant with 
costs. 


8VPRBME COURT 

Motion for distraction op costs.— Inter- 
val BETWEEN JUDGMENT GIVEN AND MO- 
TION. —COMPENSATION. — Article 188 op 

Code of Civil Procedure. 

In this case the plainiiff^'s attorney moved Jor 
disiraotion of costs in his favour^ at the 
same sitting as that at which judgment was 
given, but after an interval of an hour, and 
after one of the judges before whom the case 
had been heard, had left the Bench. 

The defendant objected to the motion as incom^ 
petent on the ground that it had not been 
made at the moment when the judgment in 
the case was pronounced, and because com* 
pensation had operated between that debt 
and a similar amount due by the plaintiff to 
him, and that after any sensible interval of 
time it was incompetent for the Court to 
transfer to the attorney of the plaintiff a 
debt which had besn extinguished. 

The Court, in the circumstances of this ease, 
having regard to the short interval which 
elapsed between the pronouncing of thejudgr 
ment, and the making of the motion, and 
to Me fact that such motion was made at 
the^ sitting when fudgment was given, was of 
opinion that the motion was competent and 
made in time, and that compensation had 
not taken place between the parties. 

X%e Court, therefore, granted the motion prmy- 
edfsr. 
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TOUSSAINT,— Plaintiff 


V^9U$ 


BRÉARD A WIFE,-*Defeûdant8 


Before 
His Honor A. G. Ellis,— Chief Judge 


and 


His Honor E, M, Wood,— Acting Third 

Puisne Judge 


E. Pellereait,— Of Counsel fo* Plaintiff 
A. Rolando,— Attorney for the same 

L. RoriLLAKD,— Of Counsel for Defendants 
P» E. DE CHAZAL,—Attomcy for the same 


7th November 1879 

The attorney of the successful party in 
this suit moves for distraction in his favour of 
the costs found due. The motion is objected to 
by bis opponent as incompetent on the ground 
that it had not been made at the moment 
when judgment in the case was pronounced. 
The facts are these : the application for dis- 
traction of costs was made at the same 
sitting as that at which judgment was given 
but after an interval of about an hour, and 
after one of the judges before whom the case 
had been heard, had left the Bench. On the 
motion being made the Court ordered that 
the application should be recorded, but abs- 
tained from then dealiner with it, leaving it to 
be disposed of when the judges who had had 
eogniftance of the cause should again meet 
on the Bench. The motion is now renewed, 
and we are clear that it must now be dealt 
with as if made at the sitting when judgment 
had been pronounced in the cause, but after 
an interval of an hour. 

The weight to be allowed to the objection 
now taken must depend on the construction 
to be put on article 133 of the Code of Civil 
Procedure which provides that attorneys may 
demand distraction of costs ^' en affirmant 
'' lors de la prononciation du jugement qu'ils 
'' ont fait la plus grande partie des avances '' 
and further ^Ma distraction des dépens ne 


" pourra être prononcée que par le jugement 
*' qui en portera la condamnation. 

• 

The objector argued that costs having 
been found due to his opponent personally, 
and no modiftcation in that finding having 
been made at the moment of judgment itself, 
compensation had operated between that debt 
and a similar amount of a debt due by nis 
opponent to him, and that after any sensible 
interval of time it was incompetent for the 
Court to transfer to the attorney of his op- 
ponent a debt which had been extinguished. 

This precise point does not seem to have 
arisen before the Courts in France, but it has 
repeatedly been held that if the motion be 
made when judgment is pronounced, the 
affirmation may be made at some subsequent 
period. This decision is most important as 
showing the way in which the article is to be 
construed. The article requires that the af- 
firmation should be made *' lors de la pro- 
" nonciation du jugement '* and if this form- 
ality may take place after an interval, and at 
another sitting of the Court, it follows that 
the order of distraction need not under pain 
of nullity be made at the very moment of 
judgment, but when made will date back to 
the judgment* We think that the principle 
of these decisions is a sound one, and that 
the argument as to compensation having 
taken place goes too far, as if pressed to its 
legitimate result no distraction of costs could 
bo ordered in buch circumstances as the pre- 
sent, unless it had been moved for prior to 
judgment ; for even if the motion for distract- 
ion were made immediately after judgment, 
and followed at once by the affirmation, com- 
pensation would ha^e taken place in the in- 
terval between the judgment and the order of 
distraction. Were we to hold that the short 
interval which elapsed here rendered the ap- 
plication incompetent, we should, we think, 
be imposing too narrow a construction on the 
terms used, and creating a nullity not en- 
acted by the law itself. Had the position of 
matters been changed, and had any alteration 
in the relation of parties supervened between 
judgment and the moment when the motion 
for distraction w as made, we are far fit)m say- 
ing that that would not have raised an ob- 
jection fatal to the motion. But confining 
ourselves to the circumstances of this cose, 
having regard to the brief interval which 
elapsed between the pronouncing of the judg- 
ment and the making of the motion, and to the 
fact tliat thé motion was made at the sitting 
when judgment was given, we think that "the 
objection is based on a strained interpretation* 
of thé law, and cannot be sustained* 
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BAIL COURT 


Appbal prom Jupgme'nt op District Judge 

OP SbTCHRLLBS. — ACTIOW ÎN DAMAGES FOR 

Illegal Seizure of a Ship ri^DBR Or- 
dinance 8 OF 1854. — Probable cause. — 
Articles 75^76 & 91 of Ordinance 8 of 
1854. 

In this case (he Respondent, as Collector of 
Customs of Seychelles, ordered the seizure 
of the brig '* Alert " belonging to the appel* 
tant, for diverse false declarations by her 
Captain, and for the harbouring of a cer- 
tain quantity of timber and copper not de» 
dared at the Custom Souse, 

The appellant, before tlie Court below, claimed 
% 4000 damages from the respondent for the 
illegal seizure of his vessel, and asked for 
. the nullity of the seizure. 

The District Judge found that under the oir^ 
cumstances of the case, there was probable 
cause for the seizure of the '* Alert **, and 
under Article 91 of Ordinance 8 of 1864 
awarded tjco pence damages to the plaintiff. 
This latter appealed» 

Beld by the Court that according to Articles 
76 8f 76 of Ordinance % of 1854, it is not 
sufficient that goods be liable to forfeiture to 
render the vessel which contains or has con*' 
tained tliem liable to seizure, such vessel 
must hate been made use of %n the removal 
of the goods. 

That, in this case, the acts with which the Cap^ 
tain of the ^^ Alert'* was charged, as well as 
the motives mentioned in the order of seizure 
signed by the respondent, could not, under 

' Ordinance 8 of 1854, entitle the respondent 
to seize the vessel, as there was nothing to 
show that the ^* Alert " had been made use 
of in the sense of Article 76 of Ordinance 
8 of 1854, so as to , render her liable to 

. seizure. 

That there was no article in our law which 

rendered a ship liable to forfeiture because 

part of the cargo has been thrown overboard 

to avoid detection ; that, therefore, the 

^seizure made by the order and authority of 

' thé respondent was an illegal act. 

Thaf as the law was clear and did not autho* 
'nzethe seiz^re of the ** Alert '^ for acts 
iohich the respondent considered her Captain 
to be auiUy of, there was no probable cause 
for, the seizure y and fionsequeniiy that the 
jrespondent was not protected by Article 91 


of Ordinance 8 of 1854 and was Halle in 
more than two pence damages towards^ the 
appellant, owner of the ^* Alert ' 


99 


2 he Court accordingly quashed the judgment 
appealed from, and remitted the case back 
to the District Judge in order that lie should 
i^sess the damages according to the evidence 
already adduced before him. 


ALBERT,— Appellant 


versus 


SALMON,— Respondent 


Before 

His Honor E. J. Leclézio,— First Paisne 

Judge 


R. M. Brown,— Of Counsel for Appellant 
F. Mallet,— -liAttorney for the sanie 

E. Gallet,— Of Counsel for Respondent 
J. Bouchet, — Attorney for the same 


*f 


Record No. 710 

7th l^ember 1879 

The appellant in this case is the owner of 
the British brig ''Alert/' He complained before 
the District Court of Seychelles that his ship 
had been illegally seized by orders of the 
respondent acting in his capacity of Chief 
Civil Commissioner and Collector of Customs 
for the Seychelles Islands, and asked for the 
nullity of the seizure and damages up to the 
sum of $ 4,000« 

The plaint signed by the District clerk is 
dated tne twenty first day of June 1878 and 
appears to have been served upon the defend- 
ant,now respondenl;, on the 26th June ; on the 
22nd June the seizure was withdrawn and on 
the 1st of July the shi(> was delivered to the 
appellant, but the action in damages was 

firoceeded with, and on the 14th of February 
ast the District Judge gave judgment as 
follows : 

'* The facts of the case of seizure are plaia 
^* and serious. Captain Louis Albert of the 
brig ''Alert " went to Oosmoledo Island to 
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^* fetch a certain quantity of copper saved by 
captain Muratorio ; the copper was taken 
from Cosmoledo Island on board the brig 
^* ^ Alert *' and when in the harbour of Port 
'' Victoria, he, captain Albert, hides a certain 
^ amount of the copper in the hold of the 
^* Alert, with a view of appropriating the 
** same, and without any payment of Custom 
*' duties ; the Custom officer heard of it, 
** went on board, and before his arrival the 
^ copper was thrown overboard ; divers were 
'* employed and copper bolts found in the 
** sea at the very spot where the Alert was 
" anchored, in consequence the Alert was 
** seized. Under these circumstances it would 
" be giving a premium to swindling if I 
*' award any damages against the defendant. 
*^ I am of opinion that there was probable 
'' cause of seizure and action, and in virtue 
"of art. 91 of Ord. No. 8 of 18541 order 
** that plaintiff do recover two pence damages 
** without costs. 


The authority given by the Collector of 
Customs to seize runs thus : '* To H. Tre- 
" garthen Esqre. Tide Surveyor. I hereby au- 
'* thorize you to seize the brig " Alert "as she 
**' now stands in the harbour of Port Victoria 
'^ for diverse false declarations by the master 
" and for harbouring of a certain quantity of 
'* copper and timber not declared at the Cust- 
** om House. Dated at Port Victoria, Mahé, 
« this 10th day of April 1878. Signed C. S. 
^' Salmon Of. CU Commissioner. 

• 

The seizure was made on the SOth of April 
and in the memorandum of notification there* 
of which was drawn up and posted upon the 
main mast in presence of the master of the 
'' Alert/' it is stated that the seizure was 
made for breach by the said vessel of Ord. 
No. 8 of 1854. 

There were six charges brought against 
the master of the Alert by the Chief officer 
of Police of Seychelles : the first one for 
•* having on the 7th of April 1878, wiltully, 
'* and maliciously removed on board the said 
*' brig " Alert ** a certain quantity of copper 
*' bolts shipped at Cosmoledo Island upon 
*^ which the Custom duties have not been paid 
" and the formalities required by Law and 
** the Custom Regulations have not been iul- 
** filled, the whole contrary to Law and with 
'' intent to defraud her Majesty's Revenue.^' 

When the case came for hearing on the 8th 
day of May an amendment to the plaint was, 
prayed for by substituting the word seventeenth 
to teventh as this last word was a clerical 
error. The amendment was granted. Another 
amendment was then moved for, namdy,; 
that after the words : Ooêtnohdo Ulands, the 


following words l)e added : *' and unshipped 
'' the same, whilst in the harbour of Port 
^' Victoria, by ordering them (the copper 
'' boltsj to be thrown overboard.** This 
amendment was objected to and refused ; and 
the plaint was withdrawn. 

The second charge was for having/' on the 
16th of April wilfully, maliciously and unlaws 
fully made an untrue declaration, and not 
having truly answered certain questions put 
by an officer of the Customs whilst in thelaw-* 
ful performance of his duty^ with regard to the 
landing of the cargo. The accused was found 
guilty and ordered to pay a fine of Rs. 1,000. 


i€ 


€i 


The third charge was for having '' on the 
17th of April wilfully, maliciously and un- 
lawfully harboured on board the. said brig 
** ** Alert ** a certain quantity of copper bolts 
'' and sky lights and about ten pieces of timber 
'^ shipped in the Island of Cosmoledo or 
'' elsewhere upon which the Custom R^^l« 
'' ations have not been fulfilled." The charge 
*^ was dismissed because the Judge was of 
opinion ^' that there could not be any harb* 
** curing where there was no removal, that 
** the copper came on board the Alert from 
" Cosmoledo and was found* there.'' These 
three charges were brought upon informations 
sworn on the 20th Aprils date of the seizure» 

The fourth charge was brought upon in- 
formation sworn on the 1st of May for having 
on the " 17th of April wilfully and unlawfully 
obstructed a Police constable when acting in 
the aid of an officer of Customs when search- 
ing the brig '* Alert " for goods liable to 
seizure ;' the case was dismissed. 

The fifth charge was also brought upon 
information sworn on the 1st of May for 
having on the Hih of April wilfully and un- 
lawfully made an untrue report in writing at 
the Customs to the Collector of Dues and 
Taxes ; the accused was fined Rs. 500. 

The sixth and last charge was brought 
upon information sworn on the Sth of Maj 
for '' having on the 17th of April wilfully, 
** maliciously and unlawfully removed from 
'* the brig "Alert "a certain quantity of copper 
<^ bolts shipped at Cosmoledo the same not 
" being legally declared and liable to forfeit- 
" ure as Ord. 8 of 1854 provides, by having 
" them thrown overboard through his sailors 
" upon which copper bolts the Custom duties 
** have not been paid and the formalities re- 
'^ (quired by Law and the Customs ReguU- 
'' tions had not been fulfiUed.'V 

The District Judge after having heard the 
case, gave judgment as follows : '' I have 
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*^ carefully examined Ord. No. 8 of 1854 and 
'^ also carefully compared it with thq Custom 
" Act of 185S V. 16 and 17, from wTiich tbe 
'* said Ordinance was inspired, and I am of 
" opinion that clause 75 of Ord. No. 8 of 
'' 1854 cannot be applied in the case. The 
" facts proved do not amount, to the removal 
" required by that article. It has been proved 
" that a certain quantity of copper not de- 
" clared remained on board the ''Alert/' and 

. ^' that when defendant heard there was a 
*' search to be made on board the ship, know- 
'' ing that the copper was liable to seizure as 
'' not having been declared, be ordered them 
'' to be thrown overboard to avoid being 
<< detected ; in consequence the removal took 
*' placenot from another shipinto the'^Aleit/* 
'• but took place from the "Alert" into the sea, 
" merely lo avoid detection, and the defend- 

. *' ant well knowing that he had no hope 

. ** whatever to recover his copper hereafter. 
'' And clause 75 is most positive» there must 
*' be removal from the ship where the goods 

- •' were to another vessel, boat etc, with the 
'' intention of landing the same, and, in this 
^' case nothing of the like took place ; there is 
<' a clause in the Act 16 and 17 Victoria 1853 
" (Cap. 107) Section 216 by which a vessel 
** is seized, and the master fined when throw- 
** ing goods overboard, but this clause was 

. '' omitted when our Act was framed, and in 
^* consequence 1 am of opinion that this case 
** is not proved*" 


4€ 


After dismissing the charge in that case 
ihiB Judge added : '' Whilst pleading, plaintiff 
'* in terms of clause 91 asked, in case of dis» 
*' missal, to have the opinion of the Court as 
^' to whether there was probable cause of 
** action and seizure in the case; that clause is 
'* rather ambiguous as to what is the moment 
^ lo make such a motion ; however I have 
'* no hesitation to declare that seeing the cir- 
^* comstances of this case, there is in my 
^' opinion probable cause of action and seizure'' 

All the judgments on the five last charges 
were given on the Slst June^ the very day on 
which the action in damages was entered for 
illegal seizure as I said before. 

» 

Such being the facts resulting from the 
proceeding before the Court of Seychelles, 
the C|Ue8tion to be decided is whether the 
Judge rightly interpreted Ord. No. 8 of 
1864 when he declared that there was proba- 
ble cause of seizure and reftised to allow more 
than two pence damages with costs. 

The articles of Ordinance No. 8 of 1854 
wliich speak *' of forfeiture alild seizure of 
'< ships are articles 75 and 76 : art 76 says : 
^^ All vessels, boats, carriages and cattle fBode 


use of in the removal of any goods liable to 
'^ forfeiture under this ordinance, shall be 
" forfeited/* And art. 79 says : " all goods 
'^ and all ships, vessels and boats, and all 
^' carriages and all cattle liable to forfeiture 
'* under this ordinance, shall be seized etc." 
If we turn to articles 10 and following, we 
see what are the goods liable to be forfeited 
and among them goods not reported are liable 
to forfeiture. But it is not sufficient that the 
goods be liable to forfeiture to render the 
vessel which contains Or has contained them 
liable to seizure, sUch vessel must according 
to the terms of the ordinance have been made 
Use in the removal of the goods. Now can it 
be said that the "Alert,** on board of which 
copper bolts had been shipped at Cosmoledo, 
and from which part of the bolts were after- 
wards thrown into the sea while at anchor 
in the port of Mahé by the master in order to 
avoid detection because he has not declared 
the said copper, was made use of in the re- 
moval of that copper ? the giammatical sense 
of the phrase does not appear to me to bear 
such a construction. The learned counsel for 
the respondent called my attention to the 
wording of the authority to seize which has 
been transcribed herein above, and said that 
it was clear th.it the Collector of Customs 
thought he could order the seizure for the 
harbouring of a certain Quantity of copper 
and timber not declared at the Custom House, 
and the learned counsel admitted that under 
art. 75 of Ord. No. 8 of 1854 the word karb^ 
ouring applied to persons and not to ships, 
but he argued that altho* it might be said 
that his client did misconstrnct the Law, as he 
committed a bona fide mistake in law he was 
entitled to the same protection as if the mis- 
take was one in fact, the probable cause 
mentioned by art. 91 of the Ordinance apply- 
ing as well when there is a mistake in Law 
, as when there is mistake in fact. There can 
be no doubt that the acts with which the 
captain was charged as above recited, as 
well as the motives mentioned in the order 
of seizure could not under our Law entitle 
the Chief Civil Commissioner of Seychelles 
acting as Collector of Customs to seize the 
vessel ; there is nothing in the record to show 
that the vessel was made use of in the sense 
of article 75 of Ord. No. 8 of 1864 so as to 
render her liable lo seizure and there is no 
clause in our Law similar to Section 216 of 
16 and 17 Victoria Cap. 107 which renders a 
ship liable to forfeiture because part of the 
lading was thrown overboard; the District 
Judge himself declares it to be so in one of 
his judgments above quoted, I must therefore 
come to the conclusion that the seizure made 
on the 20th of April by order and upon the 
authority of the Chief Civil Commissioner 
was an illegal act. Now, if be had no right 
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ito seise m Law/ can it be contended that 
.tjhere'wa» probaUe oaoee of seizure ? It was 
• stated tbat the respondent believed at the 
-time of seizure that the master of the ^àlert" 
' was guilty of the acts be was charged with, 
'and that be also believed that those aots 
' rendered the ship liable to. seizure ; but must 
not such belief have resulted from a reason- 
able interpretation of the . Law in order to 

Îrotect the officer who ordered the seizure ? 
f the Law had been so vague>a8 to give rise 
to different interpretations, its misconstruct- 
ion, based upon the bona fide belief that the 
acts charged amounted to an offence render- 
ing, in the opinion of the Custom officer, 
. the ship liable to seizure, might have au- 
, thorized the plea of probable cause ; but, 
> wben the Law is clear and cannot pes* 
siblv be construed otherwise than the Dis- 
trict Judge himself has construed it, and 
the respondent's counsel not having suggest- 
ed to the Court any other construction, 
I do not think that probable cause can be 
invoked by the officer who has evidently 
gone beyond the limits permitted by the 
Law ? If such an interpretation of the words 
*' probable " cause were to be affirmed, 
heavy losses might often be sustained with- 
out any possibility of obtaining compensa- 
tion, the party who has suffered for an illegal 
act would always be met with the answer 
that the mistake being one in Law there is 
no remedy» because there was probable cause 
—one of the features of the proceedings in 
the Court below is that altho' the seizure 
was made on the 20th April and prosecu- 
tions were entered against the captain, the 
validity of the seizure was never applied 
for against the owner of the vessel, and the 
District Judge however gave in the postscript 
herein above recited to his judgment of the 
2 1st June, an opinion upon a seizure which 
was not in issue before him then. It was only 
after this opinion, that the respondent deter- 
mined to withdraw the seizure, but he would 
certainlv have done better if he had consult- 
ed his legal adviser before he ordered the 
seizure, for acts of the Captain for which Or- 
dinance No« 8 of 1854 does not authorize the 
forfi^iture and seizure of a vessel. I cannot 
adopt the theory of the learned counsel for 
the respondent m this case, and It^m of opi« 
nion that as the law is clear . and did not au- 
thorize the seizure of the hpg "Alert** for the 
acts which the respondent considered her 
cj^ptain to be guilty of, there was no probable 
cause for the seizure, and the respondent is 
not protected bv art. 91 of Ord; No. 8 of 
1854, and is liable in more than two penee 
di^oaages to w^ds the appellant, ûwne^ 'of the 
'said vessel. I must therefô];jef'^a8h the de- 
cision of the District Judge of Seyehelles 
and remît the casô back'to nim to assess the 


- «A 


damages to which- the -appellant may be en- 
titled a^rding to the evidence already tai* 
ken. Costs both in this ^ourt and in t})e 
Court below to be borne by the respondent»^ 


«. 


iSUPBENiB COURT 


JtJDGMBNT BY BEFAtTLT tJHD£lt ObDIVANÔB 

SO OF 1856. — Writ OF Rbvivor.— akticlb 
156 OF Cope of Civil PsocEntmE.— Kttlb 
OF CoTTRT No* 77. 

Beld that a$ there teas no evidence, in this 
case, to show that the defendants had applied 
for leate to appear and defend to the writ of 
summons issued against them in ririue of 
Ordinance No. 30 </1856, thedefaiàtia^m 
against them teas one for ** faute de ctm^ 
raitre,** i.e.for an ordinary nàn appearance. 

That a torit of Sevivor could not he made 
applicable to a judgment of the Supreme Coiirt 
given by default and not executed within 
the delay prescribed by law* 

• • • 

That though Article 156 of the Code ijf Civil 
Procedure had b.een modified by Buté of 
Court No. 77, stiH the principle thatjudg" 
ments by default must oe executed wilhin 
six months, had not been interfered wtth'ànd 
must be applied» 

That therefore judgments by default under 
Ordinance No, 80 0^1855 must be esteeuted 

unihin six months to avoid peremption. 

> 

And lastly, that I hè Judgment obtained** by 
plaintiff against the defendants not having 

' been executed by levy or otherwise tatè&m 
the time prescribed by law, had no long^ any 
legal effect. 

..... • V ' 

ft 

Thç Court accordingly dismissed the plaintiff'ê 
actum ioith costs. 
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CÉSAB,— PlaintiiF 

• ft • 

vereus 

9 

KŒNÏQ & OB,*— Defendants 
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Befoie 
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His'Honot B/iJ. LBCLteoi«*Ei»sir 
Puisne Judge *, ^ * 
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and 
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' His HoDôr E. M'. WooD,^Aef$iig Third 


E« PsLliBKEAV, — Of Counsel for Plaintiff 
E* Lbblakc,— -Attorney for the same 

O. GtnBVRT> — Of Cônnsel fof Defendants 
. KçÈEinG^^*-Attorney for -the same 


Record No. 20,017 

». • . 

.7th November 1619 

The plaintiff in this case had on the 10th 

t>f August 1865 by a judgment signed in the 

Registry of the Supreme Court under ordin- 

îance 80 of 1S66 recovered against the defend- 

'mits who did not appear to the writ of sum* 

taons the sum of $ 266.30 c« in principal with 

Interest and costs. It appears that this judg- 

Unent was never ejcecuted by levy or other- 

^ise, and after many years bad ebpsed the 

«plaintiff applied to a Judge at Chambers on 

<the 29th August 1878 for a writ to revive 

^t ; a writ of Revivor was issued and served 

'upon the defendants who filed a notice to 

^say that- they appeared to the writ under the 

^express veservatjfon of their right to contest 

;the validity of such writ and to maintain 

'that the proceedings entered by plaintiff are 

t null and void to aH intents and purposes and 

'contrary to our law in this Colony; 

'- The plaintiff thereupon entered an action 
in the form of a declaration reciting the writ 
of Revivor issued and served upon defendants^ 

^and praying that execution be adjuged to 
him, plaintiff^ against the ôaid defendants, of 

^tde said judgment, according to the force, 

. fbr^)» and effect of the said recovery* 

The defendants pleaded several pleas, but 
I tHe only one we have now to examine is 
' whether the judgment of the 18th of August 

1865 continues to have any legal effect Or 
' not, it hot having bêeii executed within the 

time prescribed by the laws of this Colony 

for judgments by default. 


i. 


* I^ was affined fov the plaintiff that the 
judgment obtained by him under Ord. 30 of 
1855 is not of the same nature as the other 
judgments signed in the Registry of- thi^ 
Court, that under art. 2 of the Ordinance, 
defendants cannot appear and defend: to. the 
writ of summons as a matter of course, bat 
are obliged to apply to a Judge at Chambers, 


and disclose by affidavits that they have a 
satisfactory, legal Of equitable defence^ ai'nd to 
submit *' to certain -conditiooa b^re-they can 
be allowed to mppeai and. defend ; ifaAt -be» 
sides in virtue of art .^7 of the said ordinaMS 
the provisions of the common law Psoeedure^ 
acts 1862 and 185i are to extend and applf 
to all proceedings taken under the ordinanee, 
and that as a oonsequenee judgments, signed 
under the ordinance, should be comsidered as 
English judgments requiring to be iteviveid 
when 6 years have elapsed without execution» 
It was also contended for the. plaintiff- that 
Section 77 of the Rules of Court repeating 
the principles enacted in «rt. 166 of the Code 
of Civil Procedure with regard to.tbeexe* 
eutiott within six months of judgments: by 
default^ do not apply to judgments obtAinod 
under Ord. No. 8U of 1856 which is nf a 
posterior date, and besides that article 166 of 
>the Code of Civil Procedure does not exist 
any longer, as it was made for the IVAunaw 
inférieurs that have been swept away by the 
new constitution of our judicial system— aild 
it was suggested that if the judgment x$qpir 
sought to be revived is not an English j.ttdg- 
ment, it has at all events the force offL /t{$rf« 
ment eoniradietoire under the colonial system. 

We have examined the points submitted to 
our consideration with great care. We belieye 
it is the first ti*ne, since the enactment of 

, Ord. 30 of 1855, that the Procedure now 

- before us has been resorted to in order tf 
obtain the revival of a judgment ; it has al- 
ways been considered that we had only two 

. sorts of final judgments in our system, .ojjjie 
by default which is to be executed within bis 
months to avoid peremption, and the 'other 
'' contradictoire " which is good for 30 yeairs 
and which may be executed at any. time 
before those 30 years have elapsed,, withopt 
having recourse to the English procedure 
known as the writ of Revivor ;;. and we must 
say that all the ingenuity' of .the learned 
counsel who argued for the plaintiff, has not 
succeeded in convinomg u^ that Ord. 80 of 
1855 has introduced into our legal procedure 
a third kind of. judgment requiring to he re* 

. vived, if allowed to remain wjithout execution 
for moi:^ than 6 years. . ,. - 

It appears tp us that the sole ob^sd of 

. Ord. No. 30 of 1855 is to prevent frivolous 

. or fictitious defences to actions .on' bills of 

ej^change or promissory notes ;it does not pro* 

. vide for the execution of judgments after tney 

haVe been signed, it does "'not create a'prin* 

..ciple different from those existing in our 

Codes with regard to the force and effect of 

.such. iu<|gments ; and if no distinction is 

estatmshed by the law itself which regulates 

the proceedings to arrive at the signing of 
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the judgment^ can we eetablUh one ? our 
attention Ims been called to art, 7 of the 
Ofdinanoa which speaks of the Common Law 
Pfoeedure Acta of 1852 and 1854» but that 
article says that the provisions of those acts 
•hall extend w far a$ ike same are or may 
ie made applioabley and we fail to see how a 
writ of Revivor may be made applicable» to a 
judgment of this Court, unless we begin by 
introducing into our system this new principle 
that we have a third category of judgments to 
be executed viz : judgments under Ordiuance 
30 of 1855 ; and we do not find any where 
that the legislature intended to give a legal 
effect» different from the one already establish- 
ed here, to judgments obtained under that 
Ordinance» We do not think that the words 
of Art. 7 meant to make such a revolution in 
our procedure concerning the execution of 
judgments ; they must be taken in a restric- 
tive sense, and the rules of the acts therein 
referred to may be applied when there is no 
law in Mauritius to the contrary and only 
then. We believe that this Law, as its title 
and preamble show^ intended simply to put 
an end to unjust delays and unnecessary ex- 
pense by preventing fictitious or frivolous 
defences^ but that it had not for its object, 
once the judgment, obtained to assimilate 
it to what was called an English judgment 
during the argument. But can a judgment 
obtained under Ordinance No. 30 of 1856, 
always be considered as a ''jugement con- 
tradictoire ** having full effect during SO 
years ? it was said that a defendant could 
not appear and defend to a writ of summons 
issued under that ordinance unless he had 
previously obtained leave so to do from one 
of the Judges, and that if he had not chosen 
to ask for such leave or had not obtained it, 
he must be presumed to have had no defence 
at all to propose and 'to be in the same posi- 
tion as a party who has appeared and failed 
in his defence. 

If it had been shown to us that the de* 
fendants had applied for leave to api)ear and 
that the Judge had refused snch leave, their 
position might have been assimilated to that 
of a defendant who after having instructed 
attorney and counsel and filed a notice of 
; defence or asked time to file a plea, leaves 
'. default, and it has been decided (see Piston's 
Beports 1872, p. 54 case of Leguen v. Bui* 
iie) that this is a ^* défaut faute de conclure '* 
which places the defendant in the same posi- 


tion as if he had defended himself, and gives 
to the jadgment which follows the force of a 
'' jugement contradictoire " ; but there is in 
evidence that an application was never made 
by the defendants tor leave to appear and in 
fact it was admitted that no such application 
was made, so the default which was taken 
against them must ,be presumed tq have been 
onejauie de comparaitre, for an ordinary non 
appearance. It is almost exactly the same po* 
sition as that of a defendant who files no plea to 
a declaration served upon him, and who does 
not appear in Court after a rule nisi has been 
served upon him ; the rule is made absolute 
but that is a judgment by default whioh ao* 
cording to rule 77 must be executed within 
six months to avoid peremption, although the 
Kule nisi must be served personally upon the 
defendant. It was stated that Rule 77 oottld 
not apply here because Ordinance No. 30 of 
1855 is posterior to it, but admitting this rea- 
soning to be just, the principle contained in 
that Kule is to be found in Article 156 of the 
Code of Civil Procedure, and altho' it mav be 
said that this Article has been modified by 
Rule 77 in so far as the procedure formerly 
known as opposition is concerned, the remain- 
der of the Article which speaks of Execution 
within six months of judgments by default» 
has not been interfered with, and we cannot 
adopt the view taken bv the learned counsel 
for the plaintiff that this Article has been 
swept away at the same time with the Old 
Court of first Instance ;for tUe Supreme Court 
is also a Court of first Instance, and many of 
the provisions of the Code of Civil Procédure, 
especially those containing matters of . prin- 
ciple, are still applied by this Court, notwith- 
standing the new judicial constitution of the 
Colony. 

There can be no doubt that the princinles 
contained in our Codes must be applied wnen 
' they are not specially abrogated, and as we 
see nothing in our local ordinances or in our 
rules of Court which does away with the 
principle : that iudgmeuts by default should 
be executed within six months to avoid per« 
emption, we are of opinion that it extends to 
judgments by deffiult mider Ord, No* 80 of 
1865. 

Having come to this conclusion we have 
no alternative^ but to dismiss this aetion 

to 

with costs. 
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